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3 HEN I entred upon the Pro- 
1 fel on of the Municipal Law, I 
3 take Sir George MacKenzie's 
Inſtitutions for my "Text-Book, than to 
/n, that it was a Bok of =o es uni- 
verſalhy eſteemed, and infinite; ly fu perior ta 
'h the compoſing of my Preſection 1 p- 
on it, many new Matters occurred as r. 
obliged to 2 at as great Length as 
thoſe immediately ariſing from the Text ; 
to carry home ſome Hints, to enable them 
to retain the Memory of what had been 


e HOVE ONS 
IPREFACE 
thought it became me rather to 
give one of my own, for this obvious Res- 
any 1 I give. 

N per Enlargement, which I found myſelf” 
of which it was neceſſary for the Students 
thus n to them at large. " 
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n 


a proper Exerciſe for them ; and to keep j | 


being become very incorrect, by the added 
lo let them take up with incorrect Ma- | } 


proper whereupon to exerciſe it, let them 


explanatory of what is contained in our Au- 


in their ſecond Courſe, whereupon to diſplay | 


iv 4 
The following Sheets contain foort | $ 
Notes of theſe Matters. And, ſo long as 
the Students would be at the Trouble to | 
take them down in Writing, I thought it © 


bes, 
oy 
8 
= -| 
J 
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them to it I have bitherto avoided the 
printing of them. But that Intention be- 
ing now quite diſappointed, by the increaſ- 4 
ing Number of written Copies, and ee i 


Errata of every new Tranſcriber, . T6 'Y | 
thought it better to provide correct l 7. 
Copies for the Uſe of my Students, than | 


uuſcript Copies of others. 9 

And that thoſe who ſhall be di ſpoſed 70 
make Uſe of their Pen, in the Courſe 0 = 
their Studies, may not be without ſomewhat | 


be aſſured I ſhall yet find them ſuitable Ma- | 
terials in the Courſe of my Prelections, 


thor and theſe Notes, to be a fit Subject, 


their * iduity. 
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led 1 For the Uſe of 


ted © 4 I The STUDENTS of the Municipal Law 
an in the Unten of . 


BOOK I. 


* 1 * * 
| I. 


"USTICE is « well deſcribed by the wil and nella 
tion to give every Man his Due; becauſe Acts of Ju- 
ſtice are not ſo much to be diſtinguiſhed by the actu- 
al Giving, as by the Will and Purpoſe ſo to do, of 


pl ay ; which the actual Giving may ſometimes happen to be altogether 


void. 
2. Diſtributive Juſtice is the Object of the Publick Law, com- 


mutative of the Private. See the Difference, Stair, B. 1. tit. 1. 
? N. 2. 1 | 
4 I, ” a § 4. The 


— knn ] ——} A * 


2 r. 
S 4. 10 


The Laws of Nature are theſe firſt Principles of right Reaſon, 
which have in them ſuch ſtrong and plain Characters of Juſtice 
and Truth, as diſcover themſelves even to the ignorant; for, as they 
are indiſpenſibly neceſſary to the Being of Society, our Deſtinatioen 


to Society makes us naturally diſcover and follow them. Thus 


every one knows, without the Aid of Reaſoning, that he ought i 
to do to another what he himſelf in the like Caſe would expect. 


§ 5. 


Since Nations have with one another various and different In- 
tercourſes and Communications, it was neceſſary there ſhould be 
Laws wherein all Nations agree, to fix and regulate the Order of 
theſe Communications, with reſpect to Princes themſelves, as well 
as their Subjects; and theſe are properly the Law of Nations. 


$6 & 7. 


It appears that the Civil Law was known here in the Begin- 
ning of the thirteenth Century, anno 1234. from an authentick i 
Letter to Alexander II. recorded in the Chartulary of the Abbacy 
of Paiſley, giving Account of a Cauſe of the Abbacy's, which had 
been carried on and decided according to the Form and Rules of 
the Civil Law. Ts | 8 

2. In Act 79. Ja. IV. and AF 131. Parl. 8. Ja. VI. the Civil 
Law is called the commen Law of the Realm. In AA 51. Parl. 
4. Ja. IV. nothing farther is ſet forth, as the Reaſon inductive 
of what is therein enatted, but becauſe the Civil Law did fo pre- |Wextraju 
ſcribe. In Act 69. Parl. 6. Ja. V. nothing more was thought ſuetud 


N 


| 5 Tha 

5 J 8. NS molt n. 
| | | | duct, © 
1. See a ſhort and diſtinct Account of the Canon Law, Craig, are wit! 


. | 


2. It is owing to our Churchmens ſtudying the Canon Law, | F 
which was formed from the Civil Law, and to the original Penu-$ 
ry of any written Law of our own, that our Law participates ſo Publ 
much of the Civil Law: For, having no written Law of our on foundec 


to 


ä 


| to be fond of, Want made us ſearch ; and we naturally drew from 
che neareſt Source, and the beſt known, 


§ 9. 


1. Theſe Acts of Sederunt which fall within the Deſcription of 
ion FRY the Statute are eſteemed written Law, becauſe of the delegated 
hus Power given thereby to the Lords of Seſſion to make ſuch Acts. 
ght 2. In the Books of Regiam Majeſtatem there is a Strain of Eng- 
ect. 87; Law and Phraſe altogether unknown in ours; and it is highly 
© improbable, as it is commonly ſaid, that they were compiled in Da- 


tice 


vid I.'s Time, for the Statutes of William and Alexander his Son 
carry a more ancient Appearance: And the Fragments of Civil 
In- Law contained in theſe Books could hardly have reached Scotland 
be in David I's Time, conſidering that the Civil Law was beginning 


only to be revived in Haly towards the End of his Reign. Sce 
well raig, B. 1. tit. 8. § 7. and Stair's Inſtit. p. 13. 

3. The Laws which carry the Name of Malcom II. are plainly 
"Hof a later Age. See Spelman's Gloſſary.------So that the only Remains 
e have of any ancient written Law, which we can eſteem ſuch 
ith any Reaſon, are the Laws of William, Alexander IT. David II. 


ot and the three Roberts, ſubjoined to the Books of Regiam Majeſtatem. 
tick N 

Racy |» § 10, 

had 


The Authority of Cuſtoms and Uſages is founded on this Reaſon, 
bat what has been in Obſervance for ſome conſiderable Tract of 


| 2 an uniform Tract of Deciſions will found a Cuſtom ; for it would 


pre- extrajudicial Ones, which all agree to be ſufficient to form a con- 
ſuetudinary Law. | | 


§ 11, 


That Laws ſhould not have a Retroſpect is founded on the 
molt natural Reaſon that can be: For Laws, being Rules of Con- 
duct, ought only to reſpect our future Actions, ſince theſe only 
are within our Power. | 


. 5 | § 12. 


Publick Authority is preſumed to enjoin nothing but what is 
founded in Truth, and bears the ſtrongeſt Characters of Equity ; 
| #4 inſoni uc 


— 


ime ought to be preſumed uſeful and juſt. And in this View - 
be abſurd to give leſs Weight to a Tract of judicial Acts, than of 


* N 


1. 
inſomuch that to perſuade by long Narratives would be a Proftitu. 
tion of it. The-Uſe of the Narrative is properly to introduce 
} the ſtatutory Part ; which, by being too particular, dwindles into 
j 2 Perſuaſive, and loſes its Dignity, = 


S* 13. : ' & = 
Laws are preſumed to be ſo much the Reſult of wiſe Delibera. 


tion, that in no Caſe they ars: to be ſo explained as to involve an 
Ablardity. ED 85 8 1 


§ 14. 


Correctory Laws being as Remedies, if they are either reſtraig- * 9 | 
ed or extended, are more likely to occaſion ſome new Error, than | 


to cure a former Defect, | 1. 

5 8 | there 
1 No en $ 15. gittion 
q | 5 Wicate | 
1. The Laws which favour natural Liberty, and which bear Decemb 

particular Characters of Equity and Humanity, as theſe which 2. 1 

concern the free Diſpoſal of our Property, the Safety of the Con- ay be 

cerns of Minors, and the like, are here meant. But the Laws du 

which reſtrain natural Liberty are ſtrictly to be interpreted. 3. J 

2. Lays are to be interpreted, either when the Expreſſion is Mau, e 

F dark, or, being clear, would lead into unjuſt Deciſions. In the ddictio 
0 firſt Caſe we are to find out what the Law truly ſays; in the laſt, = be D 
. what it means. ry Ju 


3. But in the Interpretation of poſitive Laws, the Tempera- "mn 
ment which they may ſeem to require from Equity, is always to 
be reſtrained to what evidently appears to have been the Inten- 
tion of the Lawgiver. =  J: 

e Gre 


4. The Rigour of the Law is not always to be conſidered as 

| unjuſt and odious, but as a Rule that is inflexible, which never- WW to ar 
|< + theleſs hath its Juſtice; as in, thoſe Caſes, where the Law being 1e ſam 
v deſignedly rigid, the reſtraining the Rigour would deſtroy the Law. 6. B 
| F. What the Law prohibits is not always ipſo jure null, but Mithin: 


drivate 
itled to 
which v 
- FEES þ 


4 ſubject to be ſo rendred by the proper Forms of Law: And when 
> it forbids under a Penalty, the prohibited Action is not null, bub 
the Tranſprefior 1s chargeable with the Penalty, 
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LL Juriſdiction implies the Power of putting its Sen- 
tences in Execution, excepting that of Church-Judi- 
catures, and of Arbiters, who have a Juriſdiction on- 

of our own creating : For theſe are the only two Things we 

ra- ave which reſemble what the Romans called Notio; which was, a 

Power to determine, but not to execute. 

2. The Power of executing in the Civil Judge conſiſts in the 

iſe of certain Means of Compulſion, by Fine, Impriſonment, and 
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e Effects of Horning and Caption. | 2 
I. No Judge can delegate his Juriſdiction, unleſs that Power is = 
ther expreſly given him, or implied in the Nature of his Juriſ- | 
gion ; as if it is patrimonial. And thus a Baron may commu- : 
—Wicate his Juriſdiction to the Vaſſal whom he infefts cum curiis, 4 
Dear Pecember 12. 1665. Cranſton contra Pringle. ; 
ich 2. The Diſtinction of patrimonial and perſonal Juri ſdiction = 
on- 1 be very fitly applied, in our Law, to Juriſdictions hereditary, 1 
aws during Lite or Pleaſure. IF | ; 
3. Decreets of Conſent are the only Sentences which, in our 3 
n is Ma, can be properly elaſſed under the Character of voluntary Ju- "0 
the ſdiction; for in Services of Heirs and Tutors there may happen * 
laſt, de Debate, yet even theſe very much reſemble Acts of volun- 2 
ry Juriſdiction. 8 | 55 —_— 
era- 2 | | + : EY 
s to $4&s. a 1 
ten- . = a 
1. Juriſdiction can never be delegated privately, fo as to diveſt - 
| as e Granter altogether of that Power which he has communicat- _ 4 
ver- d to another; but cumulatively, fo as to retain the Exerciſe of : 
ing 1e ſame Powers which he has delegated, Craig, B. 2. tit. 8. $ 3 
aw. 6. Beſides, it would ſeem that the King may erett a Regality . 1 
but vithin a Sheriff 's heritable Juriſdiction, for this Reaſon, That 1 
hen rivate Property, in a Matter of ſuch publick Concern, is not in- 4 
bub itled to the ſame Security againſt Encroachments, as that is by "4 
| which we hold Goods and Lands, Dk OS A 324 
1 2. The true Example of a private Juriſdiction is to be found im 4 
at of the Lord of Regality with reſpect to the Sheriff, feng 
2. hom he may repledge: For theſe Actions mentioned in the Tet 


6 rather appropriated to the Court of Sellion becaule of their imm 
72 Pa . Fortance, — 


» 


5 BOOK 1. 1 

portance, than in virtue of a private Juriſdiction ;- which is more 
Saum defined, A Faculty competent to a particular Judge to 
claim the Cognition of a Cauſe excluſive of other Judges, wbo 
might legally judge thereof if ſuch Claim was not timely made. 


5 6. 


1. The whole Kingdom is the Domicile of a Stranger, or of ul 
Subject living abroad; who on the ordinary Summons is bound 
to anfiver before the Lords of nn, as the commune forum ori. 

UNS. 0 
2. Juriſdiction i is founded with. us ratione contraftiis, i in theſe two F 
"Inſtances : A Foreigner contracting may be fecured till he find FF 
Caution for Performance; or a Stranger may be detained by a 
Burgeſs for the Payment of Man and Horſe Meat, Abulziements 
or other Merchandiſe due by the Stranger to the Burgeſs ; but 

the Privilege is not extended to the ts Aſſigny, Act 8. Seſ.. 

. Fei. 2. Char. II. . 


| Feaſt in 

© | 3 Dec 

1. After the proponing Deſences i in a Court, the Defender can- ll” er m 
not offer a Declinature; becauſe the firſt Step that is made in Yo 
Proceſs is an Approbation of the Judge. | Y 

2. The prorogatio de cauſa in cauſam is not — 

although in ſome Caſcs connived at; becauſe the Conſent of the 
Parties cannot give Validity to 2 Sentence pronounced b y a Judgs of i 
in a Caſe of which the Law denies him the Cognition, — 
22. 1681. Newtor's 13th Deciſion, and __ 23. 4706» Aua 5 


contra —— Clerk of — 
§ 8. 


ai the Subject Matter of this Section, fre AF prin 1 
Geugii, and Act 9. Parl. 1. Att 5. Parl. 20. Ja. VI. 1 


5 9. 


1. At firſt the unjuſt sentences of Judges were 1 on 1 
Complaint to the King; theſe Complaints were ſucceeded by * 1 
peals, called ſalſing of Dooms, Act 116. Parl. 9. Ja. I. and Cap. 
10. Stat. Will. And on the Inſtitution of the Seſſion, Advocati- 
ons, Suſpenſions and Reductions came in their Place. See our 
Author's Obſervation on the ſaid JF of Ja. I. | 

2, It 


„„ 
2. It is an Effet of an Advocation, that the inferior Judge is 
ot only prohibited to proceed in the Cauſe, but the Party is un- 
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4 yferior Judge, though competent, till the Reaſons of Advocation 
re diſcuſſed, Fly 18. 1623. Cranſien contre Home. | 
23. The chief Gronmds of Incompetency are, the Defender's 
eing without the Territory, or being exeemed from the Juriſdic- 
ion by Privilege; or the Judge's being under a legal Suſpicion, 
y reaſon of Conſanguinity or Afmity : And the Heads of Iniquity 
re, the ſuſtaining irrelevant Libels, or repelling relevant De- 
ences. | | 
4. No Reaſon of Advocation, except on the Head of Tniquity 
Y * relevant ſocver, can be proponed after I ; 


§ 10. 


Proper diſtinguiſhing Character of a ſupreme Court with us, is the 

laiming the Cognition of certain Actions, either altogether, or at 
Feaſt in the firſt Inſtance; together with the Power of reverſing 
ie Decreets of all the inferior Courts; or, at leaſt, of reducing, in 
Prima inflantin, the Decreets of certain inferior Courts: And in 
us Reſpect the Commiſſary- Court of Edinburgh, as well as the 
Admiralty, are {ipreme Courts, Fily 23. 1624. Lord Herris con- 
g Lord Drumarg. | 


§ 11. 


1. The like Degrers in Aﬀmity are Cauſes of Deciinature, as 
Conſanguinity, except of Uncle and Nephew in Affmity, 
hich is no Cauſe of Declinature. Compare the Acts. 
2. The Relation of Couſin-german is no Cauſe of Declinature 
our Law. | 
% 3. After Diſfolation of the Affinity, by the Diſſolution of the 
Narriage which created it, the Cauſe of Declinature ſeems to re- 
nain; and where there is an equal Relation to both Parties, there 
2 be no Reaſon of Dechnature. 


$ 12. | 


” As there can be no Advocation of a Cauſe, whoſe Value does 
ot exceed 200 Merks, fo no Action for fo ſmall a Sum as 200 
lerks can be brought in the firſt Inſtance before the Lords, that 

y may not be burdened with ſmall and trifing Cauſes, by At 
h | 16 


rſtood to be refirained from bringing his Cauſe before any other 


3 Since Appeals from the Court of Sefion were introduced, the 
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door 1. 


16. Artic. 16. Ceſſ. 3. Parl. 2. Charl. II. Obferve in the AY 2 


the three Exccptions to the Rule preſcribed by it. | 6. Cc 
2. Judges muſt have ſufficient of their own wherewichel to nol Peſſion, 
pair the Loſs their unjuſt Deerees may occaſion. See Ad 6. 2 2 Atl 


I. with the Obſervations. See here the Original of the Power 9 1 2 


2. VI. 
Deputation in the heritable Officer. Concerning the Puniſnmen nd Af 
which the Law had inflicted upon Judges wilfully offending, ſol WK nowle« 
Att 17. Ja. II. and the Obſervations, together with the Act there. WF owers : 
in referred to. See the Proviſion of Law for the perſonal Safety! „ con. 
of Judges, Act 4. Parl. 16. Ja. VI. with the Obſervations. Hon 
far a Judge may ſupply the Omiſſion of the Parties litigant, ſe 
* Major Pratticks, tit. de Fudictis 2 Juriſditiione, in * "A 5 
1. 
— i e Nati: 
| "F M ne Lore 
T-1 T.. IL \ ad 
. v 
1. Pourt, f 
8 3. Ou 
N place of the Guſt fix Paragraphs of this third T itle, ſee rived | 
Wood's Inftit. B. 4. Chap. 1. n. 1 C 2. concerning 0 . 
Parliament and Privy- Council of Greai- Britain. hits. 5 
4. Cor 
67 & 8. verb. 
1. In the Lear 1424. Cauſes were determined in the laſt Re- 4 
fort by the King and his Council. See 4 45. Ja. I. n 
2. In the Year 1425. the ſupreme Civil Court was compoſed See the 
of the Chancellor and certain diſcreet Men of the three cates eſent C 
Having three Seſſions in the Year, wher-# he King ſhould find con- ”- 
venicnt to —_ from - this Time called the Court of Seſſion, 
| Ss; In the 4 1457. the Seſſion received ſome new 2 . Car 
ens, but was ſtill a Committee of Parliament, At 61, 62 & 63. warit 
3 e mariti 
. In the Year 1503. the Seſſion, at certain Times in the . _ 
Part 2 


4 not being ſufficient to diſpatch all the Cauſes that emerged, 

the King named a daily Courcil to fit continually at Edinburgh, 

ATA 58. Ja. IV. with the Obſervation on Act 65. Ju. I. 

F. But in the Year 1537. the Court of Seſſion was fully elta 5 

bliſhed by King James V. See the 36 and ſubſequent Ats of i 

Ja. V. in hac materia, | ;J 
| | 6. Cor. 8 


FS. OL 
6. Concerning the Privileges and Juriſdiction of the Lords of 
eſſion, ſee the 3 Acts, and the Obſervations on them, 
iz. Act 68. Ja. V. Ad 18. Parl. 1. Ja. VI. Act 44. Parl. 11. 
fi. VI. Ad 6 Pari. 20. Ja. VI. Ad 59. Parl. 1. Charl. II. 
nd Act 159. Pal. 12. Ja. VI. And for a more particular 


9 nowledge of the Hiſtory of the ſaid Court, of their JuriſdiQtion, 
* Powers and Privileges, ſee tit. 4. Part. 5. of Hope's Major Prac- 
et) % — the Seſſion. 


$ 9. 
1. Of old the Juſticiars Court was 45 only Overton Court of 
e Nation, and had then a great Part of that Juriſdiction which 


: 1 ze Lords of Seſſion have now, Chap. 79. Quon. Attach. Chap. 2. 
* Net. Wil. Chap. 30. Rob. III. A 5. Ja. II. and 29 of Ja. 


» Whether the Juſtice-Clerk was origi inally a Judge of the 

4 ol ſee Part 2. of our Author's Criminals, c. 15. n. 4. 

3. Our Juſtice-Airs are the fame with the Engliſh Fuſtice-Eyre, 
rived from the old Norman Word Erre, which ſignifies to tra- 

2. Thus our Fuſtice- Airs were itinerant Judges who went Cir- 
its. 

4. Concerning the original Uſe of the Porteous- Roll, ſee 

verb. ſignif. at che Word Porteous. 


© 
bs - f . 

4 5 ' I O 

I Lok * 0 
* A. . 

(- 
© 
© 3K 
- 48 


see the Statute of the ſixth Year of Queen 4 by which our 
Peſent Court of Exchequer is eſtabliſhed. 


$ 11. 


1. Cauſes are ſometimes advocated from this Court, as not be- 
15 maritime Ones; for the Lords of Seſſion are Judges if Cauſes 


63.88 
/ 3 maritime or not. 
 ohe 2. Concerning the Admiral's JuriſdiQtion i in Matters criminal, 
red," Part 2, of our Author's Criminals, tit. 9. $ 4 & 5. 
urgh 3 : | | 
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on or Diligence can proceed againſt them. See Wood's Inſtit. 
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§ I. 
. 'T O anſwer the End of Vacation of Courts in Time of 


w 

1. L 
ithin t 
is nev 
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Parliament, the Members, now ſince the Union, 
have their Privilege, by which their Perſons are al. 
ways ſecure againſt Caption; and in Seſſion Time no legal Adti- 


78. 8vo Edit. | _ 
2. Barons may hold Courts at any Time for Payment of ther i 
Farms, Fuly 8. 1624. Richardſon contra Hay. And Commiſſary- 


Courts may at all Times judge of Matters conſiſtorial, becaule| f our 4 
they will not ſuffer Delay. - | p 3. Re 
| | io litis 

§ 2 & 3. 4 19 

| edge fi 

1. Although the Office of Sheriff became more extenſive iir, B 
England, than it was originally in Normandy, yet the Noriom Ppinion, 
in all Probability, eſtabliſhed it there, and we derive it from EA. Lo 
land. See Skeen de verb. ſignif. at the Word Sheriff, and Banne pay ii 
on the Cuſtoms of Normandy, p. 34. Vel. 2. Art. 5. Juriſdicuith rel] 
de Viconte. | 6. A 


2. Sheriffs have a Civil Juriſdiction that is very extenſive ¶miniſt 
for, beſides Actions of Debt, ordinary Removings, Forthcoming; 7. A 
and the like, they are competent Judges of Actions purſued again Paths, 1 
Defenders as charged to enter Heir; and conſequently of the Ad Hauſe it 
judication thereon proceeding, March 26. 1631. Seton con ertſon. 


Home. And their criminal Juriſdiftion is now extended to th 8. TI 

judging of Theft upon Citation. L Portionin 
3. The Office of Sheriff was anciently with us given durin heir Fin 

Life only; but our later Kings made it heritable, by Charter an rocious! 

Seiſin. | 69. Co 
4. The Riſe of hereditary Juriſdiction in favour of private Pei hor's Ol 

ſons is only to be found in the feudal Conſtitutions, and from ti 

Time that Superiors had got Vaſſals and Dependents by their Su 

feudations, who naturally fell under their Juriſdiftion ; for wit | 

the Romans Juſtice was only adminiſtred in Name of the Commorill By an 

wealth, or of the Emperor, | e Man 


E 
A "3 
++ 
i 

* 
5 


§ 4. 


pt expreſly ſo erected; becauſe all Juriſdictions are ex natura cu- 


& . & 6. 


1. Lands not belonging to the Lord of Regality, though locally 
ithin the Territorv, are not ſubject to his Juriſdiction ; becauſe 


> al is never made to extend beyond the Limits of the very Lands of 
Ati hich he is either Proprietor or Superior, January 11. 1662. 


ord Carnegy contra Lord Cranburn. 


2. In Repledging, when the Lord of Regality's Right 1s not no- 


then ur, he muſt produce his Charter; his Seiſin is not ſufficient, be- 
Jry- Ig but the Aſſertion of a Notary. See Part 2. tit. 11. § 7. 
cauſe Four Author's Criminals. - | . 
3. Repledging being a Kind of Declinature, mult be done ix i- 
io litis. | | 
4. It would ſeem that the Lord of Regality could only re- 


3 ledge from the Juſtices, when he prevented them in the Citation, 
ve ny: B. 4. tit. 37. § 4. in fine. Sce allo Sir James Stewart's 
WD pinion, p. 4. of Doubts and Anfwers. 


Eg. Lords of Regality, in Right of their Privilege of Chancery, 
anne ay iſſue Brieves for Services, directed to their own Bailies, 
didi Fith reſpect to all thoſe who reſide in their Juriſdiction. 

6. A Lord of Regality cannot fit himſelf in his Court, but muſt 
five WF miniſter by a Bailie. See Part 2. fit. 11. § 8. of the Criminals. 
ning 7. A Lord of Regality, though not qualified by taking the 

ainſ[ Paths, may yet diſpoſe of the ſingle Eſcheat falling to him; be- 
e A aufe it is no Act of Juriſdiction, June 25. 1613. Gib contra Ro- 
con n. 


8. The Lords of Regality have a far greater Power, in pro- 


ortioning their Fines, than any other inferior Judges have; for 


to t 1 
2 


jurin heir Fines have been ſuſtained to the Extent of 200 L. for an a- 
er an Hrocious Riot, January 30. 1663. Stewart contra Bogle. 


e Pe. hor's Obſervations on Act 43. Fa. II. 
m th 
ir Sub 
r with 
11008 


$9 & 10, 


By an Act ſexto Anne, Juſtices of Peace are impowered to act in 


* * 


„„ 


Juriſdictions are never underſtood to be privative, if they are 


9. Concerning the Manner of granting Regalities, ſee our Au- 


e Manner as they do in England ; To receive Information of 
S if | Crimes, 
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Crimes, make Preſentments thereof to the Juſtices at the Cir. 9 
cuits, commit Offenders, take Recognizances, or Bonds of Fre. 


ſentation, See Mod's Inſtit. B. 1. Chap. 7. H 2. 


1. 1 

S II. Mics ane 

5 5 | | ; "Wot inf 
The Meaning of the Terms, inſang and outfang Thief, is diffe. Whom | 


rently explained by Sir John Skeen, de verb. ſignif. at the Word! 
infang ; but the Genexality of our Lawyers ſcem to agree, that 
infang Thief. is he who is taken in the very Act of Theft, and 
outfang is he who is apprehended after the Theft js committed: 
Yet the true Meaning, as may be gathered from the Law-Books of 
England, is thus explained; Fang, in the Saxon Tongue, ſignifis 
to take, or catch, and Thefe ſignifies a Robber. So the judging of in. 
Jang and outfang Thefe imports a Power to judge apy Thief ta. War or I 
ken within the Barony, whether one of their own Men living in 

the Barony, or one living out of it, and caught therein; which 3 

is certainly competent to the Baron. -—-. 


are to 
I. to 

em, 
ronage 


. 
S 4: 2 
s | | 7 2 ronage 
| EUS of Kirk-Lands, not formerly confirmed by the Pope, Ihe Fou 
F are made null by A4 7. Parl. 9. Ja. VI. if not confirmed 
by the King; which Act ſeems to extend to long Tacks 
becauſe their Length in ſome Sort made them equal to Alien MF 
—_— | | | No- 
Pr only 
F3: 169 


§ F. 


Js , 


4 


765 


5 

& 
Y 
2 
Ws 
(ol 


to do it for them; for which they were allowed the ſmaller Tiendꝭ WM 21. T. 
and from thence we retain the Diſtinction of Parſonage and V velling 
carage Tiends. N. B. That the Parſon, in our old Writings, i Heceſſary 
called Paroctus. | | nd this 
2. Benefices being given to Laicks, as well as to Churchmen Tors, pa) 

made Laick Titulars, as well as Eecleſiaſtick, and Benęfices beim Pariſh. 
2. 1 


erected into temporal Lordſhips, after the Reformation, produce 
ITitulars of Exection. | L | Þ 2cw M 
: | S 6 


TIT. V. 13 
$ 6. 


2 ies and Altarages could not well be known, becauſe they were 
"Hot infeft ; and the Vaſſals of theſe Benefices, thus ignorant to 


diff.. Whom they ſhould apply for Infeftment, upon renewing the Inveſti- 
Vord ure to Heirs, were ordained, by At 54. Seſſ. 1. Parl. 1. Charl. 
tha II. to take Charters from the Laick Patron who had founded 
and hem, and whom it is eaſy to diſcover by the Regiſters, ſince Pa- 
tted: Mronages paſs by Infeftment. Sg 
ksof 2. See our Author's Obſervations on the Act, where he makes 
nifies it a Queſtion, whether the Laick Patron will have the Caſualties 
of in. pf Superiority : And he ſeems to think he will, if the true Titu- 


ng in 
vhich 3 


ir or Patron cannot be 7 made appear. 


Ka: +: 


It would ſeem, that the Founder of a Church or Benefice has 
Þ Right to the Patronage, although he does not expreſly reſerve 
It; tor otherways the Encouragement, given by the Church to 
"Fake ſuch Foundations, would very little appear, if the Patro- 
Hage were only to be the Founder's, when he makes it a Condi- 
ion of his Grant: Yet Sir Thomas Hope, in his Minor Practicks, 
"FF hinks an expreſs Reſervatien needful in this Caſe, becauſe the Pa- 
Fronage is a Servitude on the Church, which could not ſubſiſt in 


Pope, Ine Founder without ſuch a Reſervation. . 
irmed 5 

Packs § 8. 

liens g 


Now the vacant Stipend itſelf does not belong to the Patron, 
put only the Diſpoſal thereof on pious Uſes within the Pariſh, Act 
. 690. | 


§ 11 & 12. 


Parſe 

Vicars? | 
iend 1. The Manſe muſt not only be a convenient and ſuitable 
1d Vi oelling-Houſe, but muſt have the proper Office-Houſes that are 


eceſſary to a Country-Living, as Stable, Barn, Byre and Yeard ; 


ngs, 12 | | { 
1 Ind this Manſe mult be kept in Repair at the Charge of the Heri- 

chmen Tors, paying to that End in Proportion to their valued Rent in the 

being Pariſh | | | 


: new Manſe, although, as preſent Pofſeſſors, they are bound to 
5 | 1 contribute 


1. In Courſe of Time, the Titulars of Provoſtries, Chaplain- 


2. Liferenters are not obliged to contribute to the Building of 
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contribute towards the Reparation of an old Manſe, November 1 4. 


1679. Miniſter of cara the Laird and 2 
Beinſton. | g, it 
§ 13. Iny ſuit 
EE | | - KL hildre: 
7. Firſt the Lands of Parſons, next to theſe the Lands of Vi. % 19. 1 
cars, Abbots, Priors, Biſhops and Friers, are in this Order ſubject 4. It 
to be appropriated for the Glebe; and, failing theſe, the moit ſt of R 
_ contiguous temporal Lands, Aci 165. Parl. 13. Ja. VI. Mid not 
2. To render Lands ſubject to be deſigned for a Glebe, theſe Thildrer 
two Characters muſt concur, namely, They mult be of that Kind d in hi. 
as are firſt ſubject to the Deſignation, according to the Order e. pf a dec 
ſtabliſhed by Law ; and they muſt be the moſt contiguous of that 
particular Kind, 2 13. 1636. Haliburton contra Paterſin. 1 
3. When Ser all the Lands of the Pariſh are temporal, or ail 
or moſt Part Kirk-Lands, Relief is due from the reſt of the Heri. 1. T. 
tors pro rata, to the Heritor whoſe Lands, being moſt contiguous, MWncient * 
are appropriated for the Glebe ; but when there are few or n Father c 
Kirk-Lands in the Pariſh, beſide theſe which are deſigned for tl Wials, wi 
Glebe, no Relief is competent, Af 202. Parl. 14. Ja. Vi. Wuced th 
4. The Relief here is not debitum fund: to affect ſingular Suc- entary 
8 but only the Poſſeſſor of the Lands at the Time of the WFvith the 
* June 2.4. 1675. Sm contra Hamilton. ly intro 
EToming 1 
§ 14. 0 2. 1 
Fommifſt 
The laſt legal Tem of Benefices is Michaelmaſs, becauſe ther Wcveral, 
eonſiſt of Tithes, which at fartheſt are then ready for drawing; is chief 
whereas the laſt legal Term of Lifcrents is | Stag, becaulff r if he 1 
Rents cannot be ſooner delivered. accour 
3 2d before 
$ 15 & 16. inis. 
1. See our Author's Conjecture concerning the Riſe of the 
Aunat, in his Obſervations on the 4th At of Quecn Mary. 
2. The Product of the Glebe is no Part of the Ann; yet, if. 1. As 
was ſown by the Defunct, his Executors are intitled to the Cra Divorce 
ex equitate, becauſe he was in bona fide to ſow it, Judy 6. 1665. (% hat Kind 


vil contra Lord Balmerino. And it may be given ex favere bei cannot bt 
there is no new Intrant, July 19. 1664. Scrimzecu contra Mu pn that x 

RY Que 
3. The Ann divides in two equal Parts between the Relict an 1 of Seſſior 
Children , becauſe, in A Caſes, the Number of G V3! aſes of 


10 tate of t 


| bs & „ I5 
Ig, it was impoſſible to make a Rule for a proportional Partition 
In all Caſes, according to the Number of Children, ſo as to leave 
1 ny ſuitable Portion thereof for the Relict. Thus, where the 
Thildren fail, their Half goes to the Defunct's neareſt of Kin, Ju- 
19. 1664. Scrimzeour contra Murray. | 
4. It is likely that the Law at firſt gave the Ann to the near- 
lt of Kin of deceaſed Clergymen, at a Time when the Canons 
id not permit them to marry, and afterwards to their Relict and 
hildren, or neareſt of Kin; to the End that a Perſon, diſtinguiſh- 
a in his Life by a facred Function, might at his Death be ſecure 
pf a decent Funeral, though dying in Poverty. 


§ 18. 
+. The Protection of dying Mens Children and Moveables, in 


„Father of his Dioceſe, gave Riſe not only to the creating of Offi-. 
"Fils, who might relieve them of fo heavy a Charge, but intro- 
Nuced the Confirmation of Teſtaments ; by which an exact In- 
"Fentary of the Moveables of the Deceaſed was to be depoſited 


4 ly intromitted with, to the End that they might be made forth- 
goming to the Perſons by Law intitled to them. | 
2. The Confirmation of a Teſtament muſt be expede in that 


F:vcral, and in different Dioceſes, it muſt be expede where he had 


they | 
ins is chief Reſidence : But, if the Teſtator had no certain Domicile, 
cauk®WÞr if he was a Subject reſiding abroad, the Kingdom, in either Caſe, 


2 s accounted the Domicile, and the Feſtament muſt be confirm- 
ed before the Commiſſaries of Edinburgh, as the commune forum o- 


if 44 1. As the Commiſſaries of Edinburgh are the ſole Judges of 
CroZWDivorce on the Head of Adultery, fo they are the only Judges of 
hat Kind of Baſtardy, which, having a Connection with Adultery, 
ver cannot be tried, without tending to a Diffolution of the Marriage 


Iny Queſtion is moved on the Baſtardy, it would ſeem the Lords 
f Seſſion might then judge of it, as well as of the common 
LCaſes of Baſtardy, becauſe the Queſtion then fimply concerns the 
tate of the Perſon, 5 | 1 - 
; fs „ 


3 ncient Times, falling to the Share of the Biſhop, as the common 


L che Official or Comer), before they could be warranta- 


ommiſſariot where the Teſtator had his Domicile ; or, if he had 


3 dn that Head; but if the Marriage is diſſolved by Death, before 
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2. Malicious Deſertion may be carried the Length of a Pecreet * * 
of Adherence before the inferior Commiſſary, in order to the ob. Pee 77 
taining of a Divorce before the Superior. | 3 


| | mm 2X Interr 
| 5 "Wrary to 
3 1 . VI. 2 Birth; t. 


y and ( 
8 2. 


. 2. C 
LT HO the Conſent forms the eſſential Tie before ö 
Conſummation, yet the Conſent has ſo far a Reſpect to | Pre 
the conjunio corporam, that the Parties muſt be thereof , a 


: a a ; by 
capable at the Time of conſenting, elſe the Conſent is void. 3 N. 
$ 3. 


Fon of E 
RF arnary 5 

1. The Eſpouſals are no more than a decent Preliminary to in- 
troduce the Marriage. | | + 
2. Conſummation following a raſh and wanton Promiſe to . 


[WY 27 WY 


» ů — c ; 


marry, given ex libidine, avails little; but if it follows that de- . And 
cent and deliberate Purpoſe declared by the Eſpouſals, it may be nary. 


juſtly conſtrued to explain ſuch Purpoſe into a preſent Conſent, ſo ie is e. 
as to conſtitute Marriage, Stair, B. 1. tit. 4. S 6. ver. prin. = hich is 
3. The ſacerdotal Benediction is only conſidered, in our Law, ir in 49 
as a proper outward Demonſtration and Proof of the Certainty of 
ſo important a Contract, but not an eſſential one. "2 
4. The Conſent here given muſt be free from juſt Fear and ecellity 
ſubſtantial Error; but reverential Awe, or Miſtakes in Circumſtan- »* ebruary 


* 
<< 
. Q@ 
— 
oO 
JD 
— 


ges, do not vitiate it. 


$ 4. : 
SR 55 | D 1. All 
1. Our Law conſiders, that the paternal Conſent, if made ne-. Faris; by 
ceſſary, would hamper the Choice, which ought to be free : The -ption of 
Romans thought it due to their pairia poteſtas, which is unknowi lion. 
to us; but we think that the Son has a moral Right to diſpoſe of 2. Th 
himſelf. See Grotius, B. 2. Chap. 5. $ 10. "Woe, nee 
2. The Want of the Parents Conſent, although repugnant to iuleck con 
the Law of Nature, yet is not ſo contrary thereto as to make the 3. Mos 
Marriage void ; becauſe that Principle which gives Life to all bu- Fusband, 
man Acts is here to be found, namely, the moral Power * : him; f 


ulty to do 2 Thing, and the Will to do it ſufficiently declared. 
dee Grotius, ibid. 2 
„„ : 
nntermarriages between Aſcendents and Deſcendents are con- 
Irary to the Law of Nature, as being deſtructive of the Ties of 


I and Order, and contrary only to poſitive Law. See Grotias, 
. 2. Chap. S. S 12. 8 | 


8 6. 


fore . 
to 1. Proclamation of Banns is neceſſary, to afford an Opportuni- 
reof y of objeCting to the Marriage, and to put Perſons in ala fide to 
d. Pontract with the Bride. Thus the Bride's Bond, after Proclama- 
Hon of Banns, was found null, by Exception as to her Husband, 
Vannary 29. 1633. Scot contra Brown. £9, . 
, 2. Regular and clandeſtine Marriages are the ſame as to their 
m. gal Effects; for the Act 9. Seſſ. 3. Parl. 2. Charles II. making 
e Loſs of the jus mariti and relictæ the Conſequence of clande- 
a ine Marriage, is reſcinded by Act 27. Seſſ. 2. of Will. and Ma- 

de- 


And in Practice the Pains of clandeſtine Marriage are only pe- 
mary. Obſerve, that the Character of habite and repute Man and 
iſe is eſſential to the Conſtitution of this preſumptive Marriage, 

nich is inferred from Cohabitation. See the Foundation there- 
aw, ie in Act 77. Ja. IV. which accounts a Marriage valid that was 
y 0! ver called in queſtion during the Life of the Parties. 


3 eceſſity to prove the Marriage, for Baſtardy is never preſumed, 
February 19. 1669. King's Advocate contra Craw. 


§ 7. 


1. All Things which are ſimpliciter moveable fall under the jus 
ariti; but it extends not to any Sums bearing Intereſt by Con- 
ption of the Writing, although even contained in Bonds of Pro- 
on.. Ch 0 

2. The legal Aſſignation of the jus mariti, ereated by the Mar- 
ige, needs no Intimation to perfect it, December 18. 1667. Au- 
t to Finleck contra Gilleſpie. p 

: the 4 3. Moveables of the Wife coming to the Knowledge of the 
 bu- Wusband, even after the Diſſolution of the Marriage, will belong 
Fa- h him; for this legal Aſſignation veſteth all her Moveables in 
ulty | C | his 
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3. The Iſſue of ſuch preſumptive Marriage is lawful, without 
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ter the Wife's Means and Eſtate are diſcuſſed, January 2 23. 16708 
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have belonged to her, or not. Doubts and Anſwers, p. 156. 
4. See Sir James Stewart's Opinion, Doubts and Anſwers, p. 175. 


who thinks that the jus mariti may be effectually reſtrained a 3 
limited by the pacta nuptialia. But although the jus mariti maß, 
be expreſly renounced, yet the Husband's relinquiſhing of it ca 
in no Caſe be inferred from Circumſtances, as was lately decided 3 


in a Caſe, Fraſerdale contra Mr. John Mackenzie. 


5. What is almentary to the Wife does not fall under the 
Jus mariti., Thus an Eſtate, or even the Wife's own Annuity, 4 
may be veſted in the Perſon of a Truſtee, for her alimentary (. 
ſes, excluſive of the jus mariti. See the Coincidence of the La 
of England with ours in Mattcrs relating to conjugal Nis 3 


codes Ioftit. B. 1. Chap. 6. $S 2, 
J 6. 


The Husband is ouly liable, fante matrimonio, for full 
like Debts owing by his Wife, which, if due to her, wou 


become his Property jure mariti, Ju 13. 1708. Gordon nl ebts, v 


Lady Gight. | 
2. The Wife's Charge to make Payment of her heritable Sn“ 
does not, as in common Caſes, make her Sums moveable, ſo a 
to bring them under the s mariti; but although the Wife's her 
table Debts do not affect the Husband, yet his own heritable Debi 


affect the whole Goods in this ſi uppoled Communion, becauſe ther 1 


are all his jure mariti. 


3. The Husband's Obligation to ſatisfy his Wife” s Debts i 4 


not perpetual, for it ſubſiſts only during the Marriage, unlet 1 
is fully ſtated the Debitor by Diligence, which has actual ly if} 
fected his Eſtate, real or perſonal, /fante matrimonio; for a bare Del 
crect againſt him does not ſeem to be enough. See 1 Au, 
3 marked by my Lord Stair, B. 1. tit. 4. 2 
A Husband who is lucratus is Gable, even after = Diflolutz 4 

on of the Marriage, for his Wife's Debts, without being ſtate 
the Debitor by Diligence while it ſubſiſted, from this Princip! 
That none ſhould be enriched at the Expence of another. 3 
5. The Law accounts a Husband to be lucratus in the Caſe o 
ly, when the Eſtate he has got. by his Wife does far exceed tu 
oncra matrimonii; which, according to the different Circumſtanci L 
of the Parties, muſt reccive a different Eſtimate. : 
6. But a Husband, even licratrs, is only liable in fubſrdurm, a : 


Willie contra Stewart. : > 
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7. The Wife's Debts ariſing from Criminal Actions, ſuch as'a 
"Wulic, do not affect the Husband, February 2. 1628. Scot contra 


4 : 18 2 Neill. BN 


5 preſtable by him, are more properly to be explained and ac- 
unted for from the perſonal Subjection of the Wife, than from 


Cicte e alledged communto bonorum created by the Marriage: Becauſe, 

there was a proper communis bonorum, it would be wiverſorum 
8 the rum; and if the Communion, even of moveable Goods, was 
zug Fc Cauſe of the Husband's Obligation to pay his Wife's moveable 
5 " ebts, he would be only liable when ſhe brought Moveables with 


r, whereas he is liable abſolutely fante matrimonio : and farther, 
ſuch was the Cauſe of that Obligation of the Husband, the Ob. 
ation would be perpetual, whereas it vaniſhes with the Diſſolu- 
Mn of the Marriage. But the Perſon of the Wife being in the 
onſtruction of Law abſorbed in that of the Husband, by the 
arriage, properly accounts for theſe Things; for he being 
ereby intitled, ſtante matrimonio, to her perſonal Eſtate, he be- 
mes juſtly anſwerable, during the Marriage, for her perſonal 
Pebts, without having Recourſe to that Notion of an imaginary 
Immunion of Goods. Beſides, the Cuſtoms of Normandy, from 
ich we have derived the chief Part of our Law concerning the 
njugal Society, expreſly ſay that the Wife had no Communion 


eir Cuſtoms, 


$9. 


Proclamation of Banns ſecures only the Bridegroom againſt 
e Effects of his Bride's Deeds when begun at her Pariſh-Church, 
ly 8. 1623. Macdougat contra Aitken. & | 


§ 10. 


An Inhibition againſt the Wife ſecures the Husband from 
ayment of what Things ſhe purchaſes, if he otherways ſuitably 
ovides her, July 25. 1676. Campbell contra Abden. 


i . 


1. Letters of Supplement are chiefly ufeful on two Occaſions, 
2. to ſupply ſome ſupervenient Defect in a Proceſs, as in this 


ale; or a Defect of Juriſdiction, when a Party muſt neceſſarily 


2 


ſſolu 

ſtate 
ncipe 
iſe ou 


ed tag J 
{tanci? 


S. 
#23 : 

3 

Mm . 4 1 24 


48 
2% 
£59 


8 

EO 

T 5 

7 . N 
N . 
en 

a! 
2885 © 

oF; 


3. The Rights competent to the Husband, and the Obligati- 
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Goods with the Husband. Sce Bannage upon Art. 3 89. of 


20 SODE | 


be called in a Proceſs before a Judge to whoſe Juriſdiction he 
not ſubject, as may frequently happen in Actions of Forthcomin, Y 

2. The Wife reaſſumes her Perſon, ſo as to ſuſtain an Action | 
Purſuer, either in the Caſe of the Husband forfeiting, or ail 
neglecting his Wite's Right, or declining in his Fortune, Jana 
9. 1623. Marſuall contra Marſhall, F. cruary 12. 1663. Leckie ca., 
tra Paton. 
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1. Horning cannot be executed with Effect againſt a Wife, un. 2. See 
leſs it proceeds upon an Obligation to perform a Deed which i Minloch ce 
proper to her, as concerning her real Eſtate, or for the Penal . 
of ſome Delinquence of hers, Stair, B. 1. tit. 4. § 14. provide 
2. A Wife, prepoſita negotiis mariti, may grant a valid Obligatia ation to 
for Sums, but to bind her Husband properly, and not hexſelf Ponation 
And her Bond for a Sum, with Conſent of her Husband as ha und te 
Curator, will affect her proper Aliment, if ſhe has any; becauf, 
with reſpe& to what is alimentary, her Perſon is not abſorbed by 
the Marriage, January 29. 1631. Porter contra Law ; and NovenW 


ly pre 


ber 15. 1705. Duncan contra Forbes. "2 gat is du 
3. The Rule then of our Law is, That the Wife cannot gr: nll Wd Bir ni, 
a Bond of Payment: But yet the Law allows her to grant an In; 5. Thi 
feftment on her Eſtate, for Security of that Payment, or ral 


on 19h 
to diſpone it; becauſe then her Eſtate is ſolely conſidered, not he 
Perſon. Beſides, the Law makes a great Difference, as to the 
Wife's Security, between the Hazard of her diſponing, and of be 
binding; ſince ſhe may be utterly ruined by binding, in hide 
there is no End or Meaſure, but ſhe can diſpone no more than ſh 
has; and Women are more likely to be induced to grant Bond 
thin Diſpoſitions of their Eſtate : The Law therefore, which for 
bids the firſt, permits the laſt. 3 

4. The Husband's Conſent can never remove this Diſability, 
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which the Law has created in favour of the Wife, to ſerve chief 2. The 
as a Security to her againſt his Importunity ; no more can be Neduction 
own Oath of Ratification give Validity to the Bond which the eads and 
Law has diſabled her to grant, January 14. 1663. Birſh conti en, notv 
Douglas, Gilmor's 63 Deciſion; obſerved alſo by my Lord Stair, ay Cummin 
on the 1 8th February 1663. 4 

5. The Wife's Deeds with Conſent may affect her real Edt 
becauſe ſhe can hold ſuch Eſtate /fante matrimonio; but can neva} 
be deemed effectual Obligations, if they are to receive their ine I. Alth 
ment in Moveables, which a Wife caunot hold: So that they can at was / 
never aff; her us relictæ, both on account that it oonſis of More | ht not 1 


ably 5 


TW 2 


he ies, and becauſe it is only a Right in Proſpect, December 19. 
ning 6 26. Matthew contra Sibbald. | 
"Int 4 4 | 
ay : | 8 . 
ca. The two eſſential Characters of this revocable Donation are, 
at it be bequeathed „ante matrimonio, and by one of the married 


air directly to the other; for the Husband's Gift to the Wife's 
hildren of a former Marriage, though made at the Wife's Deſire, 
not revocable, January 15. 1669. Hamilton contra Bayne. 

2. See the Caſe of a tacite Revocation, December 15. 1674. 
ch iioch contra Rait. | | 


naly 3. A Wife having had no Contract of Marriage is preſumed 
provided, and that Circumſtance will ſuſtain the Husband's Do- 

ati ation to her: But ſuch Circumſtance will not ſupport the Wife's 

elf: Ponation to the Husband againſt a Revocation, becauſe fhe is not 

5 ha und to provide for him, December 15. 1676. Inglis contra 

au rie. | 5 

d i 4. A Proviſion to a Wife having no Contract of Marriage, is 

wen ly preſumed donative in ſo far as it exceeds the juſt Proviſion 
at is due, and in ſo far only is revocable, June 27. 1677. Short 

grant id Birnie contra Murrays. 

n In 5. The Commiſſion of Adultery by the Wife works a Revoca- 

eva on 15% jure of the Husband's Donation. 

t her 9 

> the | $ 14. 

F ha | 

hid 1- All Rights made by a Wife to a third Party, though there- 


che Husband may reap ſome conſequential Benefit, are valid, 
duly ratified : But if they are ſolely in favour of the Husband, 
e Katification will not exclude the Faculty of Revocation ;- be- 
Wc a Wife is as eaſily induced to ratify her Gifts upon Oath, 


ility, to make them. 

hiefh 2. The true and proper Uſe of a judicial Ratification is, to bar 
n he Reduction on the Head of Force and Fear; but not upon other 
h the eads and Nullities, to which the Wife's ratified Deed lies ſtill 


contill en, notwithſtanding the Ratification, June 28. 1706. Hay con- 
ar, . Cumming, and February 15. 1678. Garden contra Maxwel. 


"ſtats! g 15. 

nevel | 

mple. 1. Although the Marriage diſſolve within Year and Day, yet 
y can at was bond fide made Uſe of in the Right of the jus mariti 


ore ght not to be reſtored, Doubts and Anſwers, p. 173. * 
: 8 5 2. 
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it is a Half though there are Children of the Marriage, if e 
are provided, July 18. 1634. Henderſon contra Sanders. 


e 
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tim, is the Subject of Diſtribution out of which theſe Rights are 
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ables to her Executors; but the Heirſhip Moveables muſt be 
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2. In the firſt Caſe, all Proviſions intuitu matrimoniz return to 3 | 
the Granters of them ; but Gifts preſented on Occaſion of the - 
Marriage receive an equal Partition between the Executors of the WW theth 


deceaſed and the ſurviving Party, Fuly 16. 1678. Lord Burleigh B 
contra the Laird of Fairny, and Janey 14. 1679. Wauch coura 4. A 
1 8825 her! 
16. rn Vith 

5 1 6. 7 4. 


. The jus rdifle is ſtill but a Third, if has is a Child of che 9. 
Husband's of a former Marriage, though none of the laſt : And 


2. The Reſidue of Moveables, after Payment of the Husbands 1 
Debts contracted fairly in liege pouſtic, and without any fraudulen f 3 
Intention to leſſen the Wife's jus relitte, or the Childrens Legi 4 


to be ſatisfied, January 10. 1679. Thomfon contra Creditors of Alis 
Thin. 3 
3. The Wife predeceaſing tranſmits her Share of the Moe. 1 


11 


firſt deducted: Though there is no Heir for the Time while e 2. 
Husband lives, yet, ſince an Heir will exiſt, it is but juſt to ſet a en, bec 
{ide what the Law has particularly deſtined for him, December 1 ternal ] 
1668. Goodlet contra Nairn. 2 3. Tk 


4. Though conventional Proviſions exclude the Terce, ye nts, W 
they exclude not the jus relifte, if it is not expreſly ſet aſide. -minaty 


5. Though the Wife's Perſon is abſorbed in the Husband, yet, ons, 
with reſpect to the Habilements and Ornaments of her natura 7 It w 
ther in 


Perſon, ſhe is abſolute Mils, Jay 13. 1711. Pringles coutra Iris 
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1. The Want of eſſential Requiſites muſt in all Caſes be a N 
lity, which operates ab. initio. Thus any of the three Defetop 
here mentioned is a Bar to the very Conſtitution of Marriage. 

2. In wilful Deſertion the four Years are accounted from ti: 1 


Citation to adhere; becauſe from that Time only can the Obſlin _ Tutors 

cy of Now-Adherence be deemed to COMMENCE, and not from ti" ds fron 

Date of the Deſertion. : ; ciſion, e 

3. The offending Party loſes all Benefit by the Marriage bf : n, Febr: 

either Kind of Divorce, ſee the At 1573. Cap. 55. and the if LS 1 
er 


nocent it Party has the ſame Benefit as if the other * were _ 


1 . * 1 8 VII. 4 1 
n to Iuy dead, March 2 1. 1637. Lady Manderſtan contra Renton. 
the It if the Marriage is declared to have been null ab initio, upon any 
the thethree Grounds here afligned, all Things return hinc inde, 
Weigh air, B. 1. tit. 4. $ 20. 3 i 2 
1111 4. An Adultreſs is diſabled to annalzie her Lands in Prejudice 
her Heirs, by AF 119. Parl. 12. Ja. VI. | 
5. The Adulterer divorced may marry any other than the Per- 
n with whom the Adultery was committed, arg. Act 20. Parl. 
| Ja. VI. But ſee Brauer, de jure comubicrum, L. 2. c. 18. 
f the: 9: | | 
And 
theſe 4 
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3 {| fect ſtill remaining with us of the patria poteſtas in the 
1ſt bel Civil Law. | 
le the 2. The Grandfather cannot give Tutors to his Grandchil- 
{ot z. Den, becauſe the Son, after Marriage, is noways ſubject to the 
aber g. ternal Power. 5 ; | 
. The Father can qualify the Severity of the Tutors Engage- 
nts, with reſpect to an Eſtate deſcending from himſelf, by a 
mination made in his liege pouſtze, exeeming them from O- 
ions, and being liable in ſolidum, Act 8. Seſfſ. 6. K. Will. 
1atur 4. It was well provided by the Act, That as it impowered the 
ruin ther in his liege pouſtie to name the ſame Perſons Curators as 
l as Tutors, fo it left them at Liberty to decline the Curatory 
eugh they accepted of the Tutory; for otherways the Benefit 
che Nomination would have often been loſt, ſeeing few Men 


i T: H E Power to nominate Tutors in a Father is one Ef- 


I 


„ Jl 


d, ye 


5 puld be willing at once to accept of both. 
po Nu 5. When Lands deſcend from ſome collateral Relation to a Pu- 


who has Tutors named in virtue of the Act of Parliament 1696. 
would ſeem that theſe Tutors, in Adminiſtration of ſach Eſtate,” 
be liable as before the Act; becauſe a Father can only qualify 
> Tutors Engagements with reſpect to that Eſtate which de- 
nds from himſelf. Yet it has been otherways found by one 
Wcilion, concerning which the Lords were much divided in Opi- 
age vil February 1. 1710. Rankin contra Henderſon, + 
the u A Tutor nominate having refuſed to accept, cannot exclude 
re nau other Kind of Tutors who have entred to the Office; but = 
ra ns | 1 
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tion, the Brief is therefore directed to any Judge-Ordinary : 
though neither Pupil nor Tutor live within his Juriſ diction, Mar 


he has only lien aſide, he may enter, ae” 8 December 1. : 4 
1631. —— contra Oliphant, and July 6. 1627. Campbel cn. 
tra Campbel. A 


84. Welk 

1. Tutors named by the Mother, or a Stranger, are ceperly Ad. 4 em; 
miniſtrators only of the Subject given by them, for they can on. Minor 
ly name Tutors to that ſingle Effect of managing what they f 3: 1 
give. tors n: 


2. The appointing thus a Tutor is a Quality and Condition, a 
of the Donation, which excludes the Adminiſtration of any other : 4 4 
Tutor with reſpect to the Subject e Stair, B. 1. tit. 6 1 

3. Though the Pupil's Eſtate defeends from the Mother, F. at 

bet CC 


whoſe neareſt Relations may therefore ſeem intitled to this been 
yet the neareſt Agnat is Tutor in Law, becauſe there is no Success. 1 
ſion with us by the Mother's Side. | ; 
4- A Woman may be Tutrix nominate or dative, but not il 
Tutrix in Law. End that 
. eue upil's neareſt male Agnat, who is twenty five Yea ite one 
of Ape, is called by Law to. be his Tutor. BS 7. 
6. The Office of Tutory being conſidered in our Law as a mmi 6. A 


Privatum, and the Service as it were an Act of voluntary JuriſdicÞ baer , 
either Of 


who dec 


8. 1636. Stewart contra Henderſon. 

7. The Inqueſt are to inquire, 191. of the neareſt A gat 
20h. his Age; 3tio. his Capacity; 410. his Condition to find can 
tion; 50. if he is next in Succeſſion; and, in that Caſe, who 
neareſt on the Mother's Side to have the cuſtody of the Pupil 
Stair, B. 4. tit. 3. § 9. 


"=p — X 
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Mother i 


§ 5. 


1. The Year within which a Tutor in Law is allowed to ſer: | 2. Beſ 
is either to be accounted from the Defunct's Death, the Birth o in this 
a poſthumous Pupil, or the ceaſing of a juſt Impediment which Lam 19 
barred his Service. Obſerve the Words might have ſerved i in ti from Idic 
TAN: N 3. Exp 

. Formerly the King might have granted dative Tutor hough n. 
es Citation of the neareſt of Kin, but that was juſtly int"W tra Griei 
duced by AF 2. Se.. 3. Parl. 2. Charl. II. for the Safety . 4. Bef 
Pupils Debit ors ; 


F 


W 2; 
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1. Curators are either ad lites, or negotia, Stair, p. 52. And 
the laſt are now, ſince the Act 1696. either nominate or dative. 
2. Minors formerly received only Curators if they aſked 
em; for it appears, by the Strain of the Act 3 5. Q. Mary, that 
FÞMinors were not to be compelled to take Curators. - 

"3 3. Minors by their own Nomination cannot exclude the Cura- 
tors named by the Father, if willing to accept. See the Narra- 


lition : 3 ive, and compare it with the ſtatutory Part of the Act 1696. 
oth 4. Although this Office is mums privatum, yet Papiſts are dif- 


| g qualified to be Tutors or Curators by Ad 8. Sefſ. 1. Pal. 1. 
barl. II. Minors, Fools, furious and interdicted Perſons, or Re- 


orbet contra his neareſt of Kin. 55 

F. The Time of the Tutor's or Curator's Acceptance of his 
office, as being the Period from which he commences to be ac- 
ountable for his Adminiſtration, is particularly to be regarded ; 
nd that may appear either from an expreſs Acceptance, or a ta- 
eite one inferred from Acts of Adminiſttraion, Stair, B. 1. tit. 6. 


um $5: A Tutor or Curator, refuſing to accept, is not intitled to a 


Legacy which was left to him by the Perſon who named him to 
either Office; for the Law accounts him unworthy of the Legacy 
4 declines the Office, February 2. 1675. Scrimzeour contra Wed- 
gerburn. ; þ | LS. 


riſdic 
linary 
Marg 


gnat 

d Caf § 8. 

boi 1 3 

Pull 7: The Cuſtody of the Pupil's Perſon, after ſeven Years of Age, 


belongs to the Tutor teſtamentary or dative, but not to the Tutor 
in Law, if he is next in Succeſſion; and, during the Minority, the 
Mother is deemed the fitteſt Keeper, while ſhe remains a Widow, 
tar, B. 1. tit. 6. S is. | | | 
) ſeri'Þ ING agg ah a 
irth d ſo in this, that Tutors are only given on account of Nonage, but 
whick Curators are given on account of Defects in Judgment, ariſing 
in from Idiotry and Madneſs, as well as for Want of Age. 
= 3. Expences neceſſary for Acts of Adminiſtration are allowed, 
utortf though no Inventary has been made, iy 18. 1607. Teaman con- 
tra Grieve. Yet dubitatur : See the Act of Parliament. ; 
4. Before making Inventary, they cannot conveen the Minor's 
Debit ors ; becauſe, if they could, BY might-imbezcl, 55 
: 9. 
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q els at the Horn, are alſo diſabled to bear this Office, July 4. 1629. 


2. Beſides the Differences mentioned in the Text, they differ al- 


F 


— 


| 


26 0. 


2. TI 

| | die Tutc 

§ 9. | | pr; and 

| 1 5 Pon of th 

1. In Matter of Reſtitution the Minority is accounted de 1; | 7 3. In 

mento in momentum ; ſo that the Want of Hours may happen to a- ing fo 

nul a Deed of Minority, June 26. 1624. Drummond contra Land! y parti 

of Cuninghambead, Sn BR Lone b 

2. Though a Minor having Curators may marry without their Feſce to 
Concurrence, yet without that he cannot give Proviſions to Wife! 
and Children; becauſe it is no neceſſary Act, ſince the Law pro- 
vides for them the Terce, jus relictæ & legitime : As in the Caſe olf 

Muirhead, Fuly 1724. which did not come to a Decifion. 1. Ter 


3. A Minor's Bond of borrowed Money without the Concur- 
rence of his Curators may be ſuſtained, by a Proof of the Money 
being in rem verſam, December 11. 1629. Gordon contra Earl of 


Subject w 
&:thrie c01 


: Galloway, and February 5. 1631. Inglis contra Executors of Sharp. 2 
4. In Reduction of a Minor's Bond of borrowed Money LefionÞ F-44irs. 
is preſumed ; for, in the Conſtruction of Law, a Minor is deemed} 3 3. AN 
incapable ,to' make a right Uſe of ready Money, till it appear o- is Predec 
therways upon a Proof, Starr, B. 1. tit. 6. § 44. r this Py 
5. The Leſion muſt be of a particular Character, ſuch as pro- Here is a 
ceeds from the Levity and Raſhneſs of Youth, not that which 4. Wit! 
may befal the wiſeſt, Stair, ibid. : | 62 4. Ha 
6. Reſtitution takes Place againſt judicial Acts to the Minor 5. The 
Hurt and Leſion, as well as extrajudicial Ones. Thus Minors ar b whom t 
to be reſtored againſt the Omiſſion of Defences, but not of Step I ands mar 
in the Procedure, otherways there would be no End of Pleas, Stau Tim@it dir 
bid. | | 6. Thi 
7. No Reſtitution is competent to the Minor againſt his ow; Feu ob 
Delict, nor on Grounds formerly repelled, nor after HomologationFÞnyentior 
whether expreſs or tacite; nor in the Caſe of one Minor contrac 8 
ting with another, except there is a remarkable Inequality on one 
Side. - ©. | £ 
$. In Matter of Reſtitution, the Law makes no Difference be 3. The 


tween the Deeds of a Minor with Conſent of Curators, and thoſe £ 
of a Minor who has none, providing the Leſion be enorm, Stair? 


§ 10. ; hich a M 


indulged 


1. The Preſumption, that the Tutor, ante redditas rationes intu 


| Þibet, may be removed by a contrary Proof, January 15. 1662 
Grant contra Grant, and January 24. 1676. Ramſay contra Earl ol 
74 ion. ; 8 | 
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2. The Preſumption, inius habet, militates in all Cafes wherein 
e Tutor or Curator conveens the Minor as anyways their Debi- 


Fon of their Aſſignies, July 7. 1676. Spence contra Scot. 

3. In all Things that the Tutor does he is preſumed to be 

Icting for the Benefit of his Pupil, if the Matters negotiated have 

Any particular Connection with his Eſtate; inſomuch that what 
done by the Tutor of that Sort, though proprio nomine, will ac- 

cirÞ Freſce to the Pupil, Stair, B. 1. tit. 6. $ 17. 8 


J TH 


1. Hereditas here ſignifies not only Lands, but every heritable 
ubject whereon Infeftment has followed, November 27. 1678. 
 &uthrie contra Laird of Guthrie. . | 

2. An apparent Heir is not intitled to the Privilege, he muſt 
F infeft before he plead it, November 20. 1683. Fleming contra 
Farſtairs, obſerved by Newton. | | 
3. A Minor is bound to anſwer in an Action of Implement of 
| Bis Predeceſſor's Obligement, though it tend to evict his Eſtate ; 
r this Privilege is only intended for the Minor's Security where 
pere is a Competition of Rights, Starr, B. 1. tit. 6. S. 45. 


5 
gs) 
— 


624. Hamilton contra Matthiſon. N 

F. The Privilege, as being perſonal, is not competent to one 

p whom the Minor is bound in Warrandice, although the Minor's 

MF Fands may happen thereby to be evifted, but only to the Minor 
imſelf directly, July 15. 1665. Borthwick contra Skeen. , 
6. This Privilege will not defend the Minor in a Reduction of 

un is Feu ob non ſolutum canonem, whether the Irritancy be legal or 

Pnventional, February 20. 1633. Lennox contra Marmoran, 


J 12 & 13. 


1. The Time for Reſtitution competent to Minority, being 
Iſtinguiſned from the Time which is for that End indulged to 
Majors, the Rule which governs theſe Caſes is this; What is 

e to Minority itſelf, a Minor Succeſſor is allowed to claim, as 

his own Right, without reſpect to his Predeceſſor's Minority, 

Fhich a Major Succeſſor cannot claim at all; but what Privilege 

indulged by Law to Majors, a Minor Succeſlor can only claim 

Right of his Prede ceſſor, and ſo may a Major Succeſſor. 

Ih | 22. Redue- 
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7 


Pr; and it affords him a relevant Exception even againſt the Ac- 


4. With reſpe& to the fourth Exception, ſee November 25. 
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2. Reduction is competent, on the Head of Minority a; 
Leſion, to the Minor's Creditors, in the Caſe where the Minor 
intented Reduction intra annos utiles. 


$ 14. 


I. By this Brief, which may be directed to any Judge, the __ ; 


I 
 MWnterdic 
may ſec 


articul. 


queſt are to inquire, 1970, Of the Idiotry or Furiolity, 
When it commenced. 3tio. Who is the neareſt Agnat. 
If he is provident, and in Condition to find Caution. 50. And d 


lawful Age, Stair, B. 1. tit. 3. 


2. Deaf and dumb Perſons, though having Judgment, yet, ſir ; 
it cannot be uſeful to them in the Adminiſtration of their Aſlai, 
fall within the Reaſon of the Act, though not within the Lette f 


of it, Stair, B. 4. tit. 3. § 9. 


3. This Curator in Law is not only preferred to a Curator 0 4 


* 


* ; 
ate 


tive ſeeking the Office, but is allowed at any Time to enter a 
February 210 
1628. Colguhaun contra Wardrop, and Fanuary 21. 1663. Stewaj : . 


exclude him, though in the actual Poſſeſſion of it, 


contra Spreul. 


4. After the Cognition of an Inqueſt, all the Deeds of furiol 
or fatuos Perſons are void, without Diſtinction, from the Da p Head- 
of the Idiotry or Furioſity ; yet, in a Reduction of a Deed on til 
Head of Furioſity, which has not been cognolſced by an Inqueſt, f 
the Deed appears rational, though apparently within the Date d | 
the Furioſity, it may be ſupported on this Principle, that eve? 
Man is preſumed reaſonable, unleſs the contrary is proved at th : 


very Time of granting: But if the Deed itſelf carry any Marks 0 1 


Folly or Madneſs, no Proof thereof at the Time of granting 


ſeems neceſſary, on this Principle, that Perſons are ſuppoſed to re „ 
main in the fame state wherein they were, till the 1 55 


proved. 
"2 Reduction on the Head of Furioſi ity, which was never C0! 


noſced by an Inqueſt, is ſuſtained at the Inſtance of an Heir, 7 1 


ly 28. 1638. Lach contra Dick. 
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8. Accor 


$ 15 & 16. 


The Granter of a 8 Interdiction having appoint 
0 Sw of the Inderdictors a Quorum, if the Quorum fails tis 


Interdiction ceaſes, and the Granter is free, December 8. 170! 1. 


Hepburn contra Hepburn. 
2. See a Caſe of that judicial In mt which is ex afficto, * 


rue 17. 1681, Robinſon contra Gray. 
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30000 
| 3. Publication is needful, not as a neceſſary Solemnity, but 4 
hal ve the Interdiction Effect; yet Inhibition uſed upon a Bond of 
Vnterdiction will not ſupply the Want of Publication, though it 
= * ay ſeem to anſwer the End of it; becauſe, when the Law for a 
articular Purpoſe has preſcribed a particular Form to be obſerved, 
It cannot be ſupplied by Equivalents ; beſides, Inhibition extends 
Dot its Effects beyond the Uſer of it, but Publication extends its 
% Wffects to all Perſons anyways intereſted in the real Eſtate of the 

Interdicted, November 10. 1676. Stewart contra Hay. Obſerve 
ae Speciality in the Deciſion. 


4. The Publication of the Letters needs only to be performed 
It the Head Burgh of the particular Juriſdiction wherein is the 
lain Pomicile of the Perſon interdicted, not in the Juriſdiction where 
cette) Wis Lands ly; but the Regiſtration of the Letters and Execution 
Muſt not only be in the Books of the particular Juriſdiction 
r Where the Domicile is, but alſo. in the Books of the Shire where 
r a We Lands ly, and not in thoſe of any particular Juriſdiction 
y 21] Within that-Shire, though his Lands happen to ly in ſuch parti - 
ew Ilar Juriſdiction, Act 119. Parl. 7. Ja. VI. and Act 26 8. Parl. 
. 74. VI. „ | RES 
| 7 the particular Juriſdiction where the Domicile is has 
Da p Head-Rurgh, Regiſtration in the Books of the Shire, and Pu- 
on ti ication at the Market-Croſs of Edinburgh will ſuffice, Jamary 11. 
eſt, WW 77. Scot contra Dalmaboy. - SR : 

ate q 6. Although the common Stile of Interdictions runs equally a- 
ever inſt Alienation of Moveables as well as Heritage, as originally 


ö 5 1 
Uriah 
3 


at ts had cxtended to both; yet now the free Uſe and Diſpoſal F 
rks g Woveables is not thereby reſtrained, June 20. 1671. Crawfor: 
anting/'r Haliburton. | 


7. The interdicted Perſon's Bond of borrowed Money is, not- 
thſtanding the Interdiction, a good Foundation for Execution 
her againſt his Perſon or moveable Goods, though not againſt 
Heritage, July 11. 1634. Bruce contra Forbes: But ſuch Bond 
Il not affect his Heir, if he abſtain from intromitting with the 
oveables of his Predeceſſor. 2 

8. According to the Principles of our Law, it would ſeem, 
t the Liferent-Eſcheat will fall upon a Denunciation which 
cceds upon the Prodigal's perſonal Bond; becauſe, though it 
es out of the real Eſtate, yet it is no other than a certain 


to 1 
rary 8 
oh 


r co 


zointel 


ils Urtion of Moveables growing annually due, Stair, B. 1. tit. 6. 
170088! | TY 1 
. The Deeds of the Interdicted which affect his real Eſtate, 


io, F. 4 nted without Concurrence, are not intrinſically null, but are 
 [cttouly to be © rendred by a Reduction; againſt which it 
. Pug | : 18 


h 
! 


is a good Defence, that the Decd was profitable to the Party in- I 


. cauſa cognita, on a Proof that the Prodigal may be truſted win 3 


30 OK L 
terdicted, July 29. 1624. Colington contra Faw. ; 1 6G. 

10. The Reduction ex hoc capite is competent to the Interdicto, to th. 
and to the Heir of the Prodigal, and his Creditors who appriſe F. 1. i. 


his Eſtate, February 20. 1666. Lord Salton contra Laird of Par . Tl 
Cc. But it is not properly competent to himſelf, becauſe a Man} i himſe 


cannot come into the contrary of his own Deed. to rea 
11. A voluntary Interdiction may be diſſolved by the mutud} Wicfly fc 


Conſent which made it; but the judicial one can only be void:{f Þ 


the Adminiſtration of his Affairs; and by that Means alſo the“ 
voluntary Interdiftion may be made void. | Ir. By 
12. Publication and Regiſtration are neceſſary to give Effe ether t 
to the judicial Interdiction of both Kinds, as well as to the v Wmpetent 
luntary one. | | . Tut 
f und to z 
'S 17. s; but 
| 20 a ec, but 

1. The Father is to his Children under Age, and in familia, in act with 
all Reſpects as Tutor and Curator, except that he is not liable fu; The 
Omiſſions; nor is he. excluſive of other Tutors and Curators, d with 1 


the Husband is in the Caſe of the Wife. _ of Hc 
2. That full Conſent which is neceſſary to authoriſe the Pupuld be i 
. pil in extrajudicial Acts, is not ſo neceſſary in judicial Ones, whey 8. Han 


he is under the Care and Protection of a Judge. Thus one ff. Protu 


| three Tutors, jointly named, has been admitted to authoriſe a being ir 


Action againſt the other two, March 8. 1628. Mure and Tho 1665. 


ſon contra Kincaid, 


9 
"BS: 


. It is tl 
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J 18. 
I. The only Reaſon, beſides that of neceſſary Aliment, thi 


will be ſuſtained for the Sale of a Minor's Lands, is the Pay mc upon Ar 
of Debts, and then only when the Debt is conſiderable, and cut, a Ye 
not otherways be ſatisfied. | | ent hal 
2. It would ſtem that the Tutor or Curator may renounce ble. A. 
Wadſet-Right, becauſe it is not a voluntary Act, but a neceſſi ation, F. 
one, ſince the Reverſer may force the Redemption; but, in i- Nan. 
Caſe, it is (till ſafeſt for the Tutor to wait the Order of Law. . Perſona 
3. To be intitled to Reſtitution againſt à Sale ſine decrd Deeds pre 
the Minor muſt alledge Leſion, the Pupil not, for the Tutor's: Is Vaſſal 
Lenation ſine decreto is ipſo jure null, by Exception, Feoruary li they arc 
| 8 ay ment 


1630. Hamilton contra Sharp. 


T7 VIE. 37 
4. The Purchaſer muſt take Care not to pay the Price as 
Yor. to the Minor, for Leſion would be preſumed if he does, Craig, 
SS :;. 6.12. $17 | 
F. The Tutor or Curator cannot authoriſe a Deed by which 
himſelf is principally to be benefited ; but he may, if he is on- 
co reap ſome conſequential Advantage from it, the Decd being 
ef for the Minor's Behoof. Ee g 


ö 883 r uf 
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II. By our Law all the Tutors are liable, without Diſtinction, 
ether they act or not; fo that there is no Benefit of Diſcuſſion 
mpetent to any of them. 2 
z. Tutors teſtamentary, who do not ſeek the Office, are only 
nd to act with that Diligence which they uſe in their own Af- 
s; but the other Kinds of Tutors, who are not called to the 
ce, but who obtain it upon Application, are not only bound 
act with their ordinary Diligence, but as provident Perſons do. 
3. The Tutor is only to uſe that Diligence which is accompa- 
d with Expence when it will anſwer its End. Thus the Omiſ- 
of Horning and Caption, in a Caſe where the uſing them 
d be inſignificant, is not chargeable on the Tutor, Fuly 2. 
bel 8. Hamilton contra Hamilton. | 

ne . Protutors are ſubject to all the Obligations of Tutors, with- 
being intitled to any of their Rights, Act of Sederunt, June 
1665. | | | 


le folks 
I'S, 4 I 


iſe a 5 
Thom N 
7 § 20. 

1 
it, thi 
ay mel 
1d cal 


It is the Duty of the Tutor or Curator to keep the Minor's 
ey which is bearing Annualrent as he found it; and to lay 
upon Annualrent, 1970. Money due by Ticket, and bygone 
ts, a Year after he enters on his Office. 2do. Current Mo- 
Rent half a Year, and Victual-Rent a whole Year after it is 
able. And, 3770. Current Annualrent once during his Admi- 


dunce 

eceſüuf ation, February 27. 1673. Douglas contra Gray, and July 18. 
in 89. Naſnith contra Naſmith. | | 
Law.. Perſonal Execution is competent againſt Tutors or Curators 
geau Deeds preſtable by them; as to renew the Inveſtiture to the 

tor's 's Vaſſals upon the Death of their Predeceſſors; and alſo, 


ru) they are decerned to make any Thing forthcoming, but not 


Payment of liquid Sums, 


1 
7 „ TIT: 


againſt him from whom it was derived, in virtue of that Titk 
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k Builder bona fide upon another Man's Ground may clan 
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red. 
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the neceſſary and profitable Expences, and remove vi 

he has made for Pleaſure and Ornament, in fo far | 
may be done without Harm to the Edifice: And generally i 
theſe Things, our Cuſtom, without diſtinguiſhing the Caſcs if 
bona and mala fide Builders, allows to them a Recompence, in if 
far as the Proprietor of the Ground is benefited by any Additiuf 
of Rent, Stair, B. 2. tit. 2. n. 40. 1 | ; 


| $ 9. 
1. The Marks of Poſſeſſion muſt needs be different, accord 


. 


1. Bon 
-—- © 
Piſtred, 


> Want 

to the different Natures of the Things poſſeſſed, and of i ee it is 
Uſes to which they are deſtined. Pa Wit 
2. The natural Connection between the Property and Poſſeſſ e whic 
on founds the Preſumption, That they are joined in the Peri reof, by 
of the Poſſeſſor. EE | Land; 
3. To the commencing a true Poſſeſſion there muſt needs b ſays, . 
twofold Act, & corporis & animi; a real Detention of the Thi the Joit 
and a Purpoſe to detain it for One's particular Uſe ; for, with ed to k. 
the laſt, the firſt would be inſignificant ; and if the bare af: . Mala 
i were ſufficient, Poſſeſſion would become a Thing too vagraſmn Inte 
and imaginary. „„ = of a Fl 
4. Poſſeſſion once commenced may not only be continued ge of a 1 
reiterated poſſeſſory Acts, but by the ſingle Intention to dei ne fides, 
and poſſeſs, though not ſignified by the outward' Exerciſe of a! Carmich 
poſſeſſory Act; becauſe the Will to continue a Poſſeſſion of. Mala 
commenced is preſumed, till the contrary appear. Bs. 199. 
5. A twofold Right ariſes from Poſſeſſion ; one is, to continMht is evid 

it againſt the Attempts of thoſe who would illegally uſurp it, JM Keith con 
ſomuch that, although a loſt Poſſeſſion can only be recovered Wie is dout 
the Order of Law, yet it may be defended againſt ſuch Atten pronoun 
by private Force and Reſiſtance : The other is, the appropraſ in Law 
thereby the Fruits of the Subject poſſeſſed which happen 5% n which 
to be conſumed. | 5 ps ch require 


6. Poſſeſſion, as diſtin from Right, can only be mainta 
which it commenced, and not in Right of any other — ; 


4 


File which may happen to come into the Perſon of the Poſſeſ- 
Ar, although even ſuch ſupervenient Title would of itſelf be ſuf- 
ient in Law to recover to him the Poſſeſſion, after it is once re- 


IJ virtue of his Tack, before he can plead to poſſeſs in Right of 
s Appriſing ; but, againſt all others, beſides him from whom the 
feffion originally owed, the ſame may be defended upon all 


8 
0 
Gs 
£ 


> whit E 


A, 
s 


far I nds of Titles, either in the Poſſeſſor himſelf, or in Right of 
ly i oe from whom he derives his Poſſeſſion, Stair, L. 2. tit. 327. 
ales ¶ Member 22. 1677. Sir Archibald Stewart contra Duke of Hamilton. 


in iff 


dit § 12. 


le, which is not abſolutely null in Law. Thus a Seiſin not 


iſtred, is yet a good Title to ſupport this bona fides, becauſe 


cord Want of Regiſtration is not an abſolute Nullity in a Seiſin, 
of ee it is good notwithſtanding againſt the Granter and his Heirs : 
fta Wife could not bona fide poſſeſs Jointure-Lands after a Mar- 
PoſiMlre which had diſſolved within Year and Day without Iſſue 
Peri reof, by which all Things done, intuitu matrimonii, return hinc 
„as if the Marriage had never been entred into; becauſe the 
eds be fays, that the Wife in ſuch Caſe can have no Right to poſ- 5 
"Thin the Jointure-Lands that were given her, and every one is pre · 
with ded to know the Law. | | 


285 168 08 


vage 


>. Mala fides is only induced by legal Diligence, or ſome other 
mn Interpellation authoriſed by Law, as by a proper Intima- 
of a Flaw and Defect in the Right; but One's — Know- 


nued ge of a Flaw in his Title will not be fo conſtrued as to create 
o den al fides, Arg. March 14. 1626. Weſterraw contra Williamſon © 
e of Carmichael. Co” EE. | 

ion offs. Mala fides is ſeveral Ways induced, and from different pe- 


Is. Imo. From the Citation in an Action when the Poſſeſſor's 


conti ht is evidently and manifeſtly lame, June 30. 1705. Sir Pilli- 
rp it, | Keith contra St. Clair. 2do. From Litiſconteſtation when the 
,verel We is doubtful, which is the moſt ordinary Caſe. 3tiv. From 


pronouncing Sentence, and that either when the Title ap- 
s in Law to have been tolerably good, or when the Ground 
n which the Title depends conſiſts in ſome Matters of Fact 


ch require a Proof. 
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red. Thus a Tenant by Tack acquiring Right to the Lands 
an expired Appriſing, muſt firſt reſtore the Poſſeſſion he got 


2 1. Bona fide Poſſeſſion neceſſarily preſuppoſes ſome colourable 
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8 "I 
T HE Comprehenſiveneſs of this Divifion of Rights appear 


in theſe Conſiderations. 10. In diſcerning thereby thf ; 

proper Succeſſor of each particular Subject. Thus th} 
Heir of Line is called to the Succeſſion of heritable Subjects, ani} 
the Executor is heres in mobilibus. 2do. What Kind of legal Di 
gence is proper to be uſed for the Recovery of our Property ds 
both Kinds. Thus Moveables are affected by Poinding and A. 
reſtment, Heritables by Adjudication. 30. How to convey and 
transfer our Property to others. Thus Heritables are conveyel 4 
by Diſpoſition, Moveables by Aſſignation and Teſtament. An“ 
4to. At what Times of our Life that may be done. Thus Her] 
tage can only be conveyed in liage pouſtie, Moveables may in lei 


§ 3. 


In the eſtabliſhing of this Divifion of Rights into heritable auf 
moveable, we ſeem to have had no Reyard to. that of corporei 
and incorporeal ; for the ſame incorporeal Thing, an Obligatia 
according to the Subject-Matter of it, is ſometimes heritabl# 
ſometimes moveable : But yet we have had therein an Eye to ti 
Diſtinction of moveable and immoveable; for all Immoveable 
and their natural Acceſſories of a neceffary and immediate Cu 
nection, are with us deemed heritable. "Thus ſtanding Trees a 
natural Graſs, as native Fruits, and Part of the immoveable Su the C 
Jett, are heritable, whereas ſtanding Corns and ſown Graſs, as U uch by 
ing partly the Fruits of Induſtry, and more to be conſidered $7 La 
the Product of Culture, than as Part of the Ground, are mod 
able, Feb. 2. 1627. Somervel contra Stirling. | n= 


. | | * 19. 1 
Intereft is due ex lege for Non-Payment of Sums in Bills, ul - fra fe 


ther foreign or inland. 2do. For Sums paid by Cautioners af. Ho 
being diſtreſſed. 37i9. For Sums belonging to Minors not du f a for 
employed on Intereſt by their Tutors. 410. For the Purchalſ nd, m 
Money of Land from the Time the Purchaſer enjoys the RenjF#<vcner 
5to. For Sums contained in Decreets upon which the Debtor H Change 
been denounced, even though the Horning was not regiſtred, F : eſlory 8 
druary 11. 1673. Smith contra Mauch. | FF ccede 
[ Z 


J 
Ls: 


1. The Act of Parliament 1641. was made in this View, that 
People taking Bonds with Clauſe of Annualrent, did not thereby 
can, as Practice had explained it, to enrich the Heir by exclud- 
Ig all the other Children, which might be the Occaſion of great 
5s th liſery; but only intended that their Sums ſhould not ly unpro- 
„ ani} table. N. B. This Act does not mention the jus mariti, but 
N Dix Inly the jus fiſci and jus relitt, as our Author does; from which 
ty a me have inadvertently imagined, that Practice, only from an 
d Au, Argument d part, had extended the Exception to the jus mariti; 


and Int the laſt Act of King Charles II. excepts alſo expreſly the jus 
on git - 
"ITS 2. sums bearing Annualrent, even before the 1641. were ac- 


Hunted moveable before the firſt Term's Payment of the Annu- 
rent, and became heritable only after it, becauſe then only was 
| Þ commence the very Thing, viz. the Payment of Annualrent, 
Shich gave to them the Character of heritable. 
3. Rights which bear a Tract of future Time, though having 
o Manner of Relation to Infeftment, ſuch as Tacks, Penſions, 
ind Annuities for a Term of Years, are deemed heritable, except 
to the Fisk, for they are eſcheatable. . 
4. With reſpect to the characterizing of Sums heritable or 
Poveable, it is not the Debtor's. Intention that can change their 
Fbaracter, but the Creditor's, whoſe Sums they are. Thus the 
Neverſer of a Wadſet uſing Conſignation in the Courſe of an Or- 
er of Redemption, the conſigned Money is not made moveable 
s the Conſignation, with reſpect to the Wadſetter, but becomes 
Inch by the Declarator of Redemption, Fanuary 21. 1673. Nicol 
|FFor:tra Laurie. | | 5 


8 6. 


1. As to Sums being made heritable by Deſtination, ſee Jami- 
2&7) 19. 1637. Robinſon contra Seton, and Fuly 25. 1662. Naſmith 
ontra Jeffrey. 8 1 
2. How far it is the Creditor's Intention to alter the Nature 
f a former Right, by taking a ſupervenient one of a different 
ind, may be gathered from this Diſtinction, viz. If it be a ſu- 
ervenient Right of a higher Character than the former, it works 
change; if it is of a lower Character, it is eſteemed only an ac- 
Peſſory Security, and makes no Alteration on the Right to which 
t accedes ; becauſe the Creditor may be reaſonably preſumed to 
= 8 ä mean, 
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expreſs Clauſe, 


36 0 . 
mean, that the more eminent Right ſhould draw the leſs into fl tor. u 
but not the contrary. | : . alte 
3. Our Author's Reaſon for this Poſition, that the Requiſitul oht tl 
of a Sum ſecured by a Wadſet makes it moveable, notwithſtand!) , 
ing any Clauſe in the Contract to the contrary, ſeems to be this] I 
That the laſt Deed, namely, the Requiſition, is a ſtronger Ind) MW 
cation of a Man's Intention at the Time, than any Clauſe in thþ © It is t 
Wadſet can poſſibly be; yet it may well be objected to di jon, n 
Poſition, That the preſumed Intention ought not to defeat u Wequiſiti 
1 under 
5 that t 
5 7. 5 I oſe to c 
LEA . By 
1. The Requiſition of an heritable Sum makes it moveatl} Wace, to 
only when it is formally done, and when the Inſtrument of ge Wonds a 
quiſition is not diſconform to the Procuratory and Clauſe of RF te. 
quiſition ; for, in the Conſtruction of Law, what is not done 2. By 
bilt modo can never receive the Application of a Rule in Law, if Ferm's 1 
as to have the proper Effect that it would have had if it had beak F the Su 
fitly done, January 18. 1665. Stewart contra Stewart. e decla1 
2. A Requiſition made to one Cautioner makes the Sum mou ſpect to 
able with reſpect to the Creditor, as effectually as if it had beg, 641. ar 
made to the Principal and all the other Cautioners, January 24 Poveable 
1666. Montgomery contra Stewart. Fey mul 
3. A Charge upon a Bond which does not exclude Executon Auder . 
but wherein the Sum is deſtined to be employed on heritable & 
curity, and declared to remain heritable, and noways moveabl{# 
thereafter, which, in Effect, is a Secluſion of Executors, was foun 
not to render it moveable, Fuly 24. 1705. Gray contra Panton. & To oui 
alſo July 13. 1676. Chriſty contra Chriſty, hat 
4. Although a Wife's Charge on her heritable Bond does nu Noveable 
infer the ordinary Preſumption, with reſpect to the Husband, ll under 
as to render it moveable, and bring it under the Jus mariti ; ye ture Ti 
the Charge preſumes an Intention to carry it from her Heirs u 
her Executors, becauſe, with regard to them, ſhe is in the com 
mon Caſe of all other Perſans, and the Rule in Law muſt ther: 
fore take Place. | | * 
5. From a Deciſion of December 4. 1707. Aitten contra G oth 
this Rule of Law ſeems to be eſtabliſhed, That Sums, ab ini: 
moveable, become heritable by the ſupervenient Diſpoſition of 
real Eſtate burdened with the Payment of them, as if even 
Thing made real was to be accounted a jus fixum, and in ti 
Right of the Heir. Yet, on the other Hand, it would appear 9 
chat, as they are made real without the Act and Deed of the Ci 0 
| | don 


— 


En alter their Nature with reſpect to his own Succeſſors, they 
Uſitaß ght therefore to remain moveable. 
ſtan 
e thish 3 | | TT 
Ind.) . „ | 
in th} it is the taking Annualrent which became due after the Requi- 


o th tion, not what was due before, which imports _— from the 


at th 1 equiſition; becauſe the Annualrents incurred before fell direct- 


under the Charge, theſe incurred after under the Right itſelf, ; 


that the accepting of the laſt therefore can only denote a Pur- 
| ſe to continue the Right itſelf. EL 


1. By theſe Words, all Perſons, our Author means, in this 
veabt} Wlace, to point ont only the Huband, Fisk and Relict ; for theſe - 


f Re Wonds are abſolutely moveable, as to all other Perſons, by Sta- 
of Re te. 8 | | 855 

ne h 2. By the Term of Payment here in the Text is meant the firſt 
aw, i Ferm's Payment of the Annualrent, not the Term of Payment 
d bea WF the Sum: For as Sums in moveable Bonds, bearing Annualrent, 
Ie declared by tHe Act of King Charles to remain the fame, with 
mo 


ſpect to the Fisk, Husband and Relict, as they were before the 
d beak W641. and ſince, with reſpect to Fisk and Relict, they were then 


ary 2 Poveable before the firſt Term's Payment of the Annualrent, 
ey muſt needs be ſo ſtill, June 29. 1624. Smith contra Executors 
cuton f Anderſon, and Fuly 31. 1666. Gordon contra Keith. | 


ble SÞ3 
zeablÞ8 $ 10. 
To. our Author's firſt Rule may be ſubjoined this one ? comver- 


; fount 4 

n. S b 
That ſome Things are heritable quad Executors, which are 

Oes noe 


Poveable guaad ſiſcum, namely, Aſſignations to Liferents, which 
nd, under Eſcheat, but yet go to the Heir as bearing a Tract of 
i; ye ture Time. : | 8 
eirs U 
con — . — 
ther: 


1 
T is moſt likely that Feus have taken their Riſe after the 


hb wi 
of 
even 
in tir 
1ppeal, 1 | 


Gita 


L Irruption of the Northern Nations into Haß, Craig, B. 1. 
e Cre I .. | IS | 


2, See 


TE mL 27 


to it ; ; tor, whoſe Will only, according to the Principles of our Law, 
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. : 2. See the Etymology of the Word Feu in Craig, B. 1. tit. gf ; 


3. Since Feus are no longer pratuitous, but are become d 
Subject of Bargain and Sale, a Feu may now with greater Proprf 
ety be defined, A Right to an immoveable or an incorporeal Sb,. 
| jet, granted under certain Conditions, and for the Performany # 
1760 of certain Services, agreed on betwixt the Granter and Receiver. 
0 wh 4. Craig juitifies the Diſtinction between the dominium direfling 4 
1 and utile, as a fit and proper one, B. 1. tit. 9.$ 7, 8 &K 9. 


$3, 


1. All Ambiguities in ſubſequent Charters of Progreſs are f 
receive their Explanation from the original one, Craig, B. 2. 
„ | \ 
2. A Charter of Reſignation, made diſconform to the Prod 
ratory, will in fo far be ineffectual againſt thoſe who may ha 
pen to derive Right from the Reſigner by a ſingular Title. 

3. An Obligement to give 3 of both Kinds, follow Th, 
with a Precept and Infeftment particularly relating to neither . . 


the two, the Infeftment may be confirmed either as an Infeſ _ 
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ment d me, or as one de me; and be either publick or baſe, ati 
2 | Ned: Bu 
Will of the Receiver. _— 
| ; It nor 1 
| | \ 6 5 chat he 


Clauſes of Novadamus in the King's Charter are underſtood PRs þ 
| give every Thing which touches the Property, but are not q; 3 
1 tended to the Caſualties of Superiority which has been incur Sj 4 
it | and which are temporary, and paſs ordinarily by ſeparate Gilg © ny 
10 | as Ward, Nonentry, Cc. February 29. 1680. Scot contra Ard ich ig 
it biſnop of Glaſgow. But, in the Charters of ſubject Superuſtve t 
14 theſe Clauſes are extended to the full. 8 | 1 


tt tions. 
FH Concerning the conſtituent Parts of a Charter, ſee Craig, x When « 
ow it. 3. § 4. in fine; and particularly concerning the Narratiſ jure pri 
We annexe; 


1. Concerning Part and Pertinent, ſee Craig, D. 2. K. 3. $1 
2. A Thing not ſpecially difponced, but only as Part and | 
Es, | tu 


: J ent, is no farther underſtood to be warranted, than in as far as 
e Granter had Right to it. | 5 
3. One can never preſcribe a Right to a Thing, as Part and Per- 


og ent, which is without the Limits of a bounding Charter. 
Wa : | 

mand | | 

eiver. 5 oh 


| : The Words of the Tenenda's may ſerve to explain the Extent of 
e diſpoſitive Clauſe, but do not by themſelves convey. See 
g, B. 2. lit. 3. $ 13. in fine. a | 


§ 8. 


vy the Clauſe of Reddends chiefly we gather the Nature and par- 
Fular Character of the Holding. . | 


| | $ 9. 
| 1. The two governing general Principles in Eviction are, 1919. 


ante is anſwerable for the Eviction, although it be not ſo ſtipn- 
ed: But when the Granter reaps no Advantage, neither in pre- 
It nor in Proſpect, he is not anſwerable, although it be ſtipulat- 
chat he ſhould. 2d o. The Granter is never anſwerable when the 
uſe of the Eviction is neither antecedent to the Grant, nor 
ing to any Deed of his, Craig, B. 2. fit. 4. $ 1 & 2. 


note. The common general abſolute Warrandice is to all Intents 


ſtood! 


| extenſive and effectual as the ſpecial, Craig, B. 2. tit. 4. $2. 
* gg. Simple Warrandice is implied in Donations, if the Donor is 
- Fo Wt, by ſome Obligation antecedent to the Gift, bound to that 


ich may be prejudicial to it; for no Man is preſumed, by a Do- 
upernguve, to put himſelf out of the Capacity of performing his Obli- 
tions. | | 85 

4 
5 § 10. 


ie pri vato, and his Warrandice is eſſectual; lait when he 
nts as King, it is only periculo petentis. See the Diſti nction of 
annexed and unannexed Patrimony of the Crown explained by 
lig, B. 1. fit. 16. & 1 & 2. 


the Cauſe of granting be either onerous or remuneratory, the 


BY When the King diſpones for a Price his private Patrimony, 2. 


© Uts 55 


800 u. 
| | SF 11. 


1. T. 


To found an Action of Warrandice, the Action which threz. 
tens Eviction ought to be intimated to the Party liable in the F a8 2 
Warrandice ; becauſe one is not anſwerable for the Conſequences N Myveinbe 
of an Action not intimated to him, providing he can ſhew ani 629. I 
inſtruct a good Defence he had againſt it; but if he had no ſuch 2. In 
Defence, he is anſwerable though ſuch Action was not intima-W;- any! 
ed, Stair, p. 224. | e . Regreſs i 
Authors 1 
$ 12. | 


Palcomie. 


1. Warrandice of Lands operates Relief according to their Va. 
lue at the Time of Eviction; but by Warrandice of Rights we re- 
cover only what was paid for them, Stair, p. 224. 1. cor 
2. Warrandice is no Security againſt the Eviction which is oc 

caſioned by the Fault of the Perſon who has Right to the Warran- 

dice, nor againſt Acciderits unforeſeen, which could not be in the 
Eye of the Parties ; for Warrandice relates only to Points of 
Right, not to Matters of Fact, nor againſt the Effect of ſuperve- 
nient Laws, nor againſt the ſmaller Services of Paſturage, Feal 
and Divot, and the like, which may happen to affect the Land; 
February 18. 1679. Laird of Vedderburn contra Sinclair; March; 
1629. Murray contra Lord Yefter ; July 12. 1667. Watſon contri 
Law ; and June 21. 1672. Sandilands contra Earl of Haddington. 1. In al 
3. Where there is an unqueſtionable Ground of Eviction, the withoü 


Proprietor, though tranſacting voluntarily to prevent it, will hae with its 
Action upon his Warrandice Br what he truly paid by the Tran. Mears Poſſe 
action, but no farther, though what he ſaved from the Eviction ill Caſes 
be far above the Value of what he paid, July 1. 1634. Glendennig 2. Altho 
contra Barnbarroch. | | | les by A 
4. The Import of abſolute Warrandice in Aſſignations is notMbyen, if | 
to make the Cedent anſwerable for the Solvency of the DebtorW;, , 
of the Subject aſſigned, but only that it ſhall not be excluded by 
any legal Exception, ariſing either from the Deed of the Ceden!, 
or otherways, November 24. 1671. Barclay contra Liddel. 
5. The three different Infeftments for Security imply three ſ. I. A Son 
veral Conditions: That of Warrandice implies the being of no EW the Reſei 


fe till Eviction happen; that of Relief for Cautionry implies an 
Extinction upon obtaining Relief; and that for the Security 
Sums implics the like upon Payment. 


pular Suce 
ſ for Wa 
arnwath ( 
2. This 8 
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5.13. | 


rex 1. The inferred Regreſs in Excambion is juſtly to be conſider- 
the ed as a perpetual real Warrandice upon the excambed Subject, 
nces ¶ Nvember 25. 1623. Earl of Melroſs contra Ker, and Fly 14. 
and Wh 629. Laird of Yards contra Laird of Balcomie. | 
ſuch 2. In the Action to obtain Regreſs, there is no Occaſion to 
ma · ¶ ite any Party beſides the preſent Proprietor of the Lands to which 
Regreſs is ſought, and the Excamber's Heirs; for no intervenient 
Authors need to be called, July 2. 1629. Wards contra Laird of 
Palcomie. 


Va- 
e re- 


5 14. 


I. Concerning the Origin of Seiſins, ſee Craig, B. 2. tet. 7. 8 


is oc· J. 

ran. 2. Concerning the conſtituent Parts of a Seiſin, ſee Stair, B. 2. 

n the. 2. $ 17. and Craig. B. 2. tit. 7. § 3 to g incluſive. 

ts oi 3. Symbolical Poſſeſſion is ſo neceſſary to the Completion of the 

erw: Mal Right in Lands, that it cannot be ſupplied by a real and natu- 
Fea BW! Poſſeſſion, Stair, p. 383. 

.ands, og ; 2 

rc< z. S 15. 


contra g | | 
1. In all Queſtions with Tenants and naked Poſſeſſors, a Sei- 


fon. 

n, the without its Warrant is a ſufficient Title to ſhew ; and a Sei- 

1 hae with its Warrant, which has been the Foundation of a forty 
Traub Hrars Poſſeſſion, and which makes Mention of its Warrant, is 
viction i all Caſes a good Title, AF 21 4. Parl. 14. Ja. VI. | | 
den; 2. Although Seiſins propriis manibus may be ſupported in. ſome 


ſes by Adminicles, without a Precept, yet they are eaſily im- 
dyen, ik not well aſtructed by the Witneſſes inſert, Stair, p. 
3. | 1 _ 


is not 
Debtor 
ded by 


Cedent, 


§ 16. 


ree ſe 1. A Son receiving a Diſpoſition of Land from his Father, un- 
no E. the Reſervation of a Faculty to burden, is not deemed ſuch a 
plies apular Succeſſor as may quarrel a Seiſin proceeding from his Fa- 
urity r for Want of due Regiſtration, February 27. 1667. Counteſs 


8 arnuath contra the Earl. 

” 2. This Sort of Nullity in a Seiſin can never be an Objection 
1 

NE Objection 


TIT. III. - on- 


at of a Superior at the Inſtance of his Vaffal; becauſe the _ 
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42 BOOK H. 
Objection is only competent to thoſe who claim a preferable Rig 
which can never be the Vaſſal's Caſe with reſpect to the Supe: epriſin, 
or. dent, 
5 Keeper's s Certificate of the Regiſtration was once fil. made ] 
cient, although the Seifin was never entred into the Books, Act iq . rſon o 
_ Seſſ. 2. Ja. VII. But now an actual Entry is neceſſary, Adt 10 £ awfurd 
Sell. 6. K. Will. che Ce⸗ 
| SUCCE! 

l. 


3 1 5 A 
Land 


8 17. 


When Lands are even contiguous, if either the Holding be n [ 
ferent, or if they hold of different Superiors, the Contiguity doh 
not ſave the Trouble of taking ſeveral Seiſins; becauſe a fever 
Superior, or a different Tenure, demands ſeveral Scifins. x 


DP- | 
Concerning the Subject-Matter of this 19th Section, (AY E E t 
Sony 25. 1627. Stewart contra Feuars of Colduigham. | J 12 

2. The Union is communicable, but the Barony itſelf, with 4 Þ» 

its Privileges and indien, is not. ll difting 
| . Wus the 
IJ 20. [ Feauſe it « 
Wunted W 


1. The Disjunction of one Part does not diſſolve the Union H. 
tween the remaining Parts of the united Tenement, Stair, Bs. Conc: 
fit. 2. § 45. But Craig is of a different Opinion, B. 2. i. & 7. 


9. | 
5 2. Although the EreQtion- of Lands lying in different Juriſ 
tions, will make a Seiſin taken on the Lands in one of the qu 
ditions ſufficient for the whole; yet it works no Change in 
Matter of Juriſdiftion, to which each of the diſcontiguous Parts 
my continue ſubject, as they were before the Erctuu 
_ 2. ttt. 7. § 9. ver. medium, 


8 21. 


1. Before a ſingular Sueceſſor has perfected his real Right 
Infeftment, any Obligation, which would have affected the 8 
ject in his Author's Hands by a proper Diligence, may be m 
by the like Diligence to affect it in his; becauſe his Author 1s! 
| underſtood to be completely denuded of the n till once 
15 iuveſted with the real — of it. 


Our Feu- 
man F,11pl 
Law; fe 
Her, and; 
Wicd a pe 
" uld be h: 
cc, by bei 


I. It is n 
to our ov 

es moſt of 
2, A 


T7 Fx 
* Aſſignations to incomplete real Rights, as to a Diſpoſition 
ES Lands before Infeftment is taken upon it, or to a Decreet of 
peri N Appriſing or Adjudication, are affected by the Backbonds of the 
dent, if Inhibition is uſed on the Backbonds, or if the Matter 
ft made litigious before the Completion of the real Right in the 
Gi ron of the Aſſigny, July 6. 1676. Gordon contra Cheyne and 
fad. But theſe Backbonds, and other perſonal Obligations 
te Cedent, of incomplete real Rights, can never affect a ſingu- 
ducceſſor upon other Terms, Fine 20. 1676. Brown contra 


54/4 0 / 
n f f) 
5 11 x 
* 7 
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| 


TIE. 
—— 


E E the Etymology of the Term Alladial, Craig, B. 1. tit. g. 
5 J 12. | 
J 2. When the Nature of the Holding or Tenure cannot be 
ll diſtinguiſhed by the Reddendo, it is underſtoood to be Ward. 
hus the Charter bearing a Reddendo of ſex denarios nomine Cane, 
Feauſe it could not be ſaid to be either Feu or Blench, it was ac- 
Wunted Ward. See Skeen, de verb. ſignif. at the Word Cann or 


e 


with a 


non n. g R 1 

„ Bs. Concerning the Holding of Soccage, ſee Craig B. 1. lit. 11, 
. lit. & 7. ; 1 
uriſo § 5 & 6. 

he Ju 


e in! 
Parts! 


Our Feu-Holding is more likely to have been formed from the 
man Emphyteuſis, than from any Thing we can find in the Feu- 
Law; for they agree in all thoſe Things which are eſſential to 
Per, and they only differ in the Name, The Empoyterfis was 
Wicd a perpetual Location ; but if a Location is perpetual, it 
uld be hard to find a good Reaſon for not calling it a Fey, 

e, by being perpetual, it is a Subject as inheritable as a Feu. 


Right 

the 5 $7 & 8. 

be mi | | 

or ir It is moſt probable that the Blench-Holding owes its Ori- 


to our own ancient Cuſtoms ; or, if it is borrowed, it partici- 
es molt of the Nature of that Holding which is called Feudum 
| francun, 


once 


. 
5 — wherein all the Services were remitted, as in ſome ; | | 
they ſeem here to be, being generally eluſory. 4 
2. The Reddendos of the Blench-Charters of Subject-Supemi 
are explained, as to their being due or not, according to this 
ſtinction: If they bear the Clauſe, ſi petatur tantum, the Duty WW 
that Caſe is not due if it is not asked; but, if they do not H 
that Clauſe, then the Blench- Duties not demanded are underſuſ I. 
to be either due or not, according as they are or are not of a 


Jue worth the asking. 


Wo 
7 
8 

5, 


§ 9. i the Cu 
i | : a | 5 t it doe 
Infeftment may be given in a burgal Tenement, when y are n 


Burrough happens to be without a Magiſtracy, (which is now y 


likely to be often the Caſe) by the Sheriff and Sherift-Clerk oft 
Shire, July 21. 1666. Mr. John Thomſon contra Mackllrig. 


ge. See 
2. In t 
ners of 
. The 
w Declar; 
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5 U. 

(4. The 
| and re 
Wn. See 
C. The 


$ 2. 


1. H E Superior, in Right of his Infeftment in the dominWburdenec 
f direftum, may purſue all the real Actions which Whtion oft 
competent to the Proprietors againſt any other Per they c 

than his own Vaſſal, and thoſe claiming under him, November . K. V. 
1624. Laird of Lag contra his Tenants. 6. Alim 
2. A Superior cannot interpoſe one between himſelf and ere are ei 
Vatlal ; becauſe that would not only be inconſiſtent with the either ir 
ture of the feudal Contract, but he would be thereby inconſiſſ ich incun 


with himſelf : For thus a Superior would both give his Super by eith 


ty, and retain it, January 30. 1671. Douglas of Kilhead WMintain hi 
Vaſſals. 18 1 of Ro 
5 . The ( 

§ 3. the Coui 

Beſides the Caſualties here mentioned, the Superiority cas. The 

a peculiar Right to the Duties and Services in the Vaſſals 7. to 16 
dendo; inſomuch that the Law not only gives a real Action Ward, Crai 
recovering them, but alſo a perſonal Action againſt the Intro 12. Par 
ters with the Fruits and Profits of the Lands. It carries like". Tacks 
a Right of Juriſdiction over the Vaſſal's Lands, if Juriſdi 2) alter i 


11 
granted to the Superior himſelf in his own Infeſtment; for 
ough he may have communicated his Juriſdiction to his Vaſ- 
vet he retains a cumulative one to himſelf. 3 
N 9 4. | 
J.. Whether the Ward may have been originally derived from 
TW Feudal Law, ſeems to be very uncertain ; but, though it has, 

PVould ſeem to have come to us through the Channel of the 
rm: Conqueſt, ſince the Word is French, and that it appears 
the Cuſtoms of Normandy with the like coincident Characters 
t it does in ours. Thus it ends with them in Females when 

ey are married, and with us when they are of the 0.5 
Wc. See Craig's Opinion of this Matter, L. 2. tit. 20. $ 2 8 ; 
2. In the Caſe of ſeveral female Ward-Vaſſals, who are Por- 
ners of the Feu, the Continuance of the Ward is governed by 
e Age of the eldeſt. | 5 | 
& ;. The Caſualty of Ward, being due ex natura contratis, needs 
©» Declarator to intitle the Superior to the Poſſeſſion of the 


Fu. | 
4. The Superior, in Right of the Ward, may exerciſe all the 
Wt and reaſonable Acts of Property, other than thoſe of Aliena- 
Wn. See Craig, L. 2. lit. 20. § 9. | 

. The Matter of giving Aliments to the Heirs of Eſtates o- 
burdened with Liferents, in our Law, is founded upon an Ex- 
tion of this Act: Formerly Aliments were granted upon a Bill, 
w they can only be obtained by Way of Action, Sg. 6. Act 
= 2 | 

6. Aliment is due from the Superiors or Liferenters, when 
ere are either no other Lands of the Vaſſal or Fiar, but what 
either in Ward or liferented, or that his other Lands are too 
ch incumbred with real Burdens to produce it: But it is not 
by either, when the Heir has an Employment which may 
aintain him, February 13. 1662. Antonia Birme contra Liferen- 
s of Roſſie, and February 11. 1636. Sibbald contra Wallace. 

57. The Caſualty of Ward is excluded by the legal Liferents 
the Courteſy and Terce. See Craig, L. 2. tit. 20. S 10. in 


zupeT! 
ad Ci 


8. The Sub-feuing of Ward-Lands was permitted from tho 
57. to 1606. and during that Period a Sub-Feu excluded the 
tion Ward, Craig, L. 2. tit. 20. $ 10. Act 71. Parl. 14. Ja. II. 
[ntro 12. Parl. 18. Ja. VI. Act 10. Parl. 1. Charles JI. | 
ken. Tacks and Rentals affect only the Ward till the next Mhit- 
wifi after its Commencement : They ceaſe during the reſt Fe 
| 1G 
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Ward, becauſe that is a Privilege perſonal to the Debtor ; bu 
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the Ward, but revive againſt the Setter and his Heirs at the EN 
ration of it, to continue, from thence, for as long a Time as . As 
the Ward they were excluded, Act 16. Parl. 3. Ja. IV. 1491, Wnt to it 
10. The private Deeds of the Vaſſal, which have not ben tion is 
acknowledged by the Superior's Confirmation, or otherways, cu{inion, 
not affect the Feu during the Ward, Craig, L. 2. tit. 20. $ 9, g. Wh 
fine. Thus Servitudes introduced by the Vaſſal are not effechi r, L. 
againſt the Superior during the Ward, nor Marches ſet, thoup to be 
by Cognition, if the Superior was not called, February 8. 16% the Cor 
Lord orphichen contra —. uld not 
11. Lands appriſed or adjudged fall in Ward by the Death WW. The 
the Adjudger, even during the Legal, if he is infeft and alſo Wi /acce/] 
ion, and not by the Death of the Debtor whoſe Lands ir will 
Y ed, Starr, p. 255. in med. But it would ſeem more age o, havu 
able to the Strain of our Law, that the Caſualties of Superioriſ ther'sd 
during the Legal, ſhould fall only by the Death of the Debuf u, ſucce 
See Doubts and Anfwers, p. 39. y e, Jay 
12. During the Minority of the Heir, the Superior cannot F. Reco 
compelled to receive an Adjudger, to the Prejudice of the Vu ratitude 
of which he is in Poſſeſſion. . 1; and 
13. If an Adjudger is in Poſſeſſion during the Minority of e of the 
Heir, the Superior cannot oblige him to reſtrict to his Annualra. 
in virtue of Act 62. Parl. 1. Sc}. 1. Charles II. to the End ti 
he the Superior may enjoy the ſuperplus Rents in right of ti 


1. Deed: 
ed with 
Alienati 
contra C 
2, The 
cognition 
d of the 


the Appriſing is extinct by Intromiſſion, the Superior may ent 
in virtue of the Ward, dy 20. 1671. Lindſay contra Maxwd|, 
14. Upon the Suppoſition that the Caſualties fall by the Dex 
of the Adjudger who is infeft and in Poſſeſſion, the Superi 
during the Legal, though after the Adjudger's Infeftment, m 
redeem the Lands from him, if he apprehends the Death of t 
true Vaſſal, and that the Lands are likely thereby to fall in Wat 


„ 
H 
a 


for if the Superior might not thus redeem an Appriſing, re viſible 
Ward of a great Tenement might be carried off from him on i med the 
Occaſion of a ſmall Debt of the Vaſſal's, which perhaps might bail fit. 11. 

| been defignedly contracted for that very Purpole. : $3. Whet 
a 2. fit. 1 
1 le, That 

| x ; | | the real 

1. There is no Mention of the Caſualty of Recognition in Mauſe the 
Acts of Parliament, but what may be gathered from At Myfits of a 
Parl. 6. Ja. IV. It has had its Rife from the feudal Law, . An In 
received a different Shape from our own ancient Cuſtoms, 1 WW. both 
tu. 24. § ut. Conſucf. Fead. I.. 2. tit, 38, ports his ( 


eltment, 


ae a5 . A Seiſin, though not regiſtred, makes ſtill a good Infeft- 
01, nt to infer Recognition, becauſe the Nullity for Want of Regi- 


1491, ; | 
a, b tion is not a ſubſtantial one; yet Craig ſeems to be of another 
ys, euinion, L. 3. fit. 359 3 = 

$ 9. . Whether an Infeftment d me will infer Recognition, ſee 


ir, L. 2. tit. 11. $ 11. and Craig, L. 3. tit. 3. $ 9. It would 
to be the Opinion at preſent, that ſuch an Infeftment, being 
the Conſtruction of Law abſolutely null till it is confirmed, 
uld not infer Recognition. 5 7 

4. The apparent Heir for the Time may happen not to be a- 


effect 
thou y 
. 1602 


Death if 
1 allo ſacceſſurus, and a Diſpoſition of Ward-Lands to ſuch apparent 


ir will infer Recognition. Thus it is in the Caſe of a Man, 
o, having no Children, diſpones his Eſtate to his Brother, or 
dther's Son, who, though apparent Heirs at the Time, are not 
qui ſucceſſiri, during the Poſſibility of the Exiſtenee of his own 
e, Fuly 29. 1672. Lord Halton contra Earl of Northesh. 

5. Recognition, being introduced as a Puniſhment of the Vaſſal's 
ratitude, can only be the Confequence of a voluntary Aliena- 
i; and therefore is not incurred by an Adjudication or judicial 


ands at 
e agre 
eriority 


i 


Debt 


INnNot 0 


e Wi 


7 of e of the Feu for Payment of his Debt, Craig, L. 3. ti. 3. 
ualr . a | FRA 
nd th 8 

of ü | § 6. 

; but . 3 5 6 

y cur. Deeds of Alienation by Predeceffors and Authors, are con- 
-wel. Ned with thoſe of Heirs and Succeffors, to make up the Extent 
e Dei Alienation neceſſary to infer Recognition, February 23. 16814 


uperi contra Creditors of Murie. 


t, m2. The granting an Infeftment in Warrandice does Hot infer 
of cognition, becauſe it is no Deed of Alienation, unlefs the Ha- 
Wuß ed of the Eviction of the principal Lands be manifeſt, through 
25, Me viſible Defect in the Title; for, in that Caſe, it would be 
on i med the ſame as a preſent Altenation of the Subject, Stwir, B. 
ht h tit. 11. § 17. | 


B. Whether Subinfeudation will infer Recognition, ſee Sfaiz, 
2. fit. 11. $ 13 & 14. However, this we may take for a 
ale, That a Sub-Feu, whereof the Fen-Duty exceeds the Half 
the real Rent of the Whole, ought not to infer Recognition, 


in rauſe the dominium directum of the Whole, and more than the 
et eftts of a Half, are retained. See Craig, L. 3. cap. 3. § 8. 
w, 4. An Infeftment upon a Refignation can never infer Recogni- 
„I. both becauſe the Superior's accepting of the Reſignation 


ports his Conſent, and it is the Superior himſelf who grants the 
— I | | 8 5 


. 


doo un 


s M: 


6 S 7. * 
Inhibition ſeeures, againſt the Effects of Recognition, the pu ag 
cular Debt only which is the Ground of it, by Act 15. Paul. i wake 
Seſſ. 2. Ja. VII. k ly ith 
| 2 as once 
§ 8. t croſs 
t. Although the Caſualty of Recognition cannot be taxed, UH 25 Lo 
eaſe it is contra bonos mores to make a Stipulation which preſup il ort 
ſes a future Delinquency, and it is contrary to the Nature of 4 5 
feudal Contract to contain a Clauſe diſpenſing with it ; yet Mee of f 
Superior, by a proper Clauſe, may give to his Ward-Vaſſal a di e Ware 
Power and Faculty to alienate, without incurring a Recognition 5. Th 
2. Recognition incurred returns the Fee to the Superior ſo fr 3 
and open, that he is not bound to acknowledge even T acks a fine? 
tred into by the Vaſſal; far leſs is he bound to take Notice gates 
other Burdens upon it, but what are eſtabliſhed either by his a ind 0s 
Conſent, or by the Authority of the Law, as the Terce and Con bios. 
teſy. | | | 7. As 
Hm fu 
§ 9. | reel 4 
1 | Ippriſing 
Diſelamation is either real, which is inferred from Deeds of i lings fe 
Vaſſal, as by taking a Charter from another than the true Supa Date 
or; or it is verbal, which, conſiſting in Words, can only be i, e 
curred when they are pronounced judicially: But J doubt, nn g. Tn. 
if in any Caſe this feudal Delinquency would be followed ui haz by 
its ancient Effect, ſince the ſmalleſt Colour of Excuſe would be as 
good Argument againſt its Severity. 9. The 
cur the 
= We Wer ©: | mull bs 
| | a a 10. Tt 
1. See the Reaſon and Origin of this Caſualty, Craig, L. 2. we, Bw 
21. § 2. and Stair's different Conjecture, L. 2. tit. 4. n. 45 Hir. I 
2. The eldeſt Superior, to whom the Marriage is due, is liable f nd; Wh 
the Aliment of the Ward-Vaſſal, Stair, L. 2. tit. 4. $ 49. whit veriors, 
furniſhes an Argument, that the Riſe of this Cafualty is owing Hi is con, 
the Obligation to aliment, for which the Tocher might ſerv excem 
a Recompence. 55 | „ [{Whvcriors, 
3. No Marriage is due, if the Vaſſal's apparent Heir was mal to 
ried in his own Time; but if he is moribundus, the Superior“ ( 


1 extend 
ſualty cannot be diſappointed by a frandulent Precipitation of | ; 


Sol 


. 49 
n's Marriage, as in the Caſe where he is not yet marriageable, 
eoruary 20. 1667. Lord Advocate contra Colvil of Cleiſh. 

4. More than one Marriage cannot be claimed through the 
With of one Vaſſal, in the Caſe of ſeveral apparent Heirs dying 
married during the Ward; for if they marry it is due, becauſe 
ey either got Tochers, or were in cupla if they did not. This 
as once otherways decided, Fuly 11.1622. French contra Cranſton ; 
Wt croſs to Durie's Opinion, who obſerves the Deciſion, See Stair, 
val i 2. fit. 4. 8 54. „ 
2 5. The Time of Eſtimation of the Vaſſal's Eſtate, to find the 
vail of the Marriage, is a Point not yet well fixed in our Law; ſee 
air, L. 2. tit. 4. § 55. whether it ſhould be at the marriageable 
ge of fourteen, or the Time of the Vaſſal's Marriage, or when 
e Ward terminates. | 
6. The double Avail is plainly penal, the ſingle Avail is not, 
t is due ex natura feudi, and not for Want of the Superior's 
onſent ; for his being preſent and conſenting to the Marriage ex- 
des not the ſingle Avail. See the Deciſion marked by Dirle- 
and Stair, Jamuary 3. 1677. Earl of Argyle contra Laird of Mac- 
ughton. nl | | | 
4 As the ſingle Avail is due ex natura contrattis, and therefore 
tm fundi, it follows, that the Extent of the Caſualty being 
@clared, an Appriſing thereon is intitled to the Privilege of an 
185 of ppriſing for debita fundi, and is preferable to all other prior Ap- 
ſings for Debts and Deeds of the Vaſſal which are poſterior to 
e Date of this Caſualty's falling due, December 17. 1673. Had- 
„ contra Moir. | 
3. There may be a Diſparagement in the offered Match three 
ays; by an Inequality of Age and Rank; a Deformity of Per- 
n; or Defect of Underſtanding. | 
9. The Form of the Requiſition neceſſary to make the Vaſſal 
cur the double Avail, ſee in Craig, L. 2. tit. 21. $ 7. N. B. 
muſt be under Form of Inſtrument. | | 
10. That the King is eldeſt Superior in the Conſtruction of 
law, ſee Craig, B. 2. tit. 21. § 5. | 

Q 11. The Vaſſal who has changed the Holding of the Ward- 
ands he held of the King, having Lands holding Ward of other 
periors, is not liable to the eldeſt of them for the Marriage, 
t is conſidered as if he ſtil] held Ward-Lands of the King, ſo as 
exeem him from this Caſualty at the Hands of all his other 
periors, Act 5 8. Parl. 1. Seſ}. 1. Charles II. But this is only 
rſonal to him who purchaſes the Change of his Holding, and docs 
t extend to his ſingular Succeſſors in the Lands. 1 

| | 12. 
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12. If one taxes his Ward-Lands holding of the King, he ha 
yet the Benefit of Act 58. Parl. 1. Charles IT. as much as if he 
had changed the Holding, Fly 19. 1672. Earl of Argyle cu , By tl 
Laird of MacLeod. | | „ ES the Tin 
13. If one holds taxed Ward-Lands of the King, and ſimp onentry | 
Ward of the Prince, the Vaſſal's Heir pays only the taxed Ma. title him 
riage to the King as eldeſt Superior, if the Prince is in Poſſeſſa . . tit. 2 
of the Principality; but, if there is no Prince, the King poſſe:WI , As tl 
the Principality ſuo jure, and, as Superior of both theſe Feus, myſMY.21's In 
. claim the Marriage of the ſimple Ward-Fee as the moſt benefici cath, the 

A pari, the King, as coming in Place of the Bithop, acquiring th ſuſtained 
Superiority of a ſimple Ward-Fee, might, in the like Caſe, clan the Frui 
the Marriage of either, January 9. 1680., Sollicitor Purvis conti t contra C 
Laird of Laß. | . 

14. When a Vaſſal holds ſeveral Ward-Fees of the Crom ;. As t 
ſome ſimple and ſome taxed, as he pays only one Marriage, E neral De 
has Allowance of the taxed Avail out of the full Avail, vhid Fured Dut 
he pays for his ſimple Ward-Fee, February 24. 1675. King's AY follows, 
vocate contra Stewart of Innernytie : But it would ſeem that ti aſſal, but 
taxed Avail includes the ſimple Avail, and that the PaymeWhereas the 


therefore of the taxed Avail ſhould be ſufficient, Doubts and Anfwei p 


Bc whole I 
200. „ c ; air, B. 2 
15. Although the Avail of the Marriage is modified with u 
gard to the Vaſſal's whole free Eſtate, yet it does not affect tie 
apparent Heir perſonally, and conſequently no Part of his oth 
Eſtate beſide the Ward-Fee, with reſpect to which only it is; 1. Befor 
dliebitum fundi, January 5. 1681. Dun contra the Viſcount of 4 Wench ; 6 
buthnot. | Puld only 
1 litted to b 
EEvourable 
5 5 hade the ! 
1. The legal Irritancy is purgeable, the conventional not, E anding th 
Bruary 13. 1666. Wedderburn contra Wardlaw ; yet, according ind 16 1 4. 
our later Practick, which is milder in Matters of this Kind, ev 2. See t 


4 1 


the conventional Irritancy would be allowed to be purged at tiff. § 8. 7 
Bar. SIS = | Ind War | 

2. Compenſation on a Debt of the Superior to the Vaſſal, Wars in l. 
quivalent to the two Years Duty, will not prevent the incurrif of Lar 
of the Irritancy in ſtrict Law; for there is ſomewhat more ipccie dec! 


the Payment of the Feu Duty, than if it was ſo much Mone 


indebted, namely, the Acknowledgment of the Vaſſal's Depe 
dence, : . 


3. Whe 
een Part 
to be 1 


5 1 
5 
4 


75 . $ 16 & 17. 
1 
Mn 

the Time he ought to enter, the Feu was forfeited ; but our 
nol Wonentry lays the Feu only ſo far open to the Superior, as to 
Aer: title him to the Rents and Profits thereof till the Vaſſal's Entry, 
MoS . tit. 22. and tit. 25.5 2. Conſuct. Feud. 
cl 2. As the Fee is void and in Nonentry by the Nullity of the 
maß gaflal's Infeftment or Retour, as well as by his Predeceſſor's 
cial, eath, the Reduction therefore of ſuch Retours and Infeftments 
g te ſuſtained at the Inſtance of the Superior, in order to intitle him 
clan che Fruits and Profits of the Lands, July 12. 1625. Lord Cath- 
nat contra Carſs, February 28. 1628. Earl of Nithſdale contra Weſter- 
WV. | 
oun 3. As the favourable Rent is all that can be attained by the 
e, I Fneral Declarator, namely, the F eu-Duty in Feus, and the re- 
rSured Duties in Ward and Blench ; and as theſe are debita ſundi, 
5 Ac- follows, that the general Declarator is not perſonal. againſt the 
t 1:51, but real againſt the Ground, producing Letters of Poindivg ; 
far Whereas the Action of ſpecial Declarator, tending to make effectual 
{wen 

air, B. 2. tit. 4. § 20. 


h ri 
t th 
othe ; 
15 


4. 


I 


§ 18, 

1. Before the Year 1457. all our Lands held either Ward or 
Wench ; fo that the retoured Duties, or the old and new Extent, 
@uld only concern ſuch Lands; and even after theſe were per- 
Pitted to be feued out, the Feu- Duties in them are accounted the 
Pvourable Value of the Lands, ſince the Superior himſelf has 
hade the Feu-Duty to be the Nonentry-Duty, and that notwith- 
ending the intended Valuation of Feu-Lands in the Years 1612 
ng u d 1614. in conſequence of Act 229. Parl. 14. Ja. VI. 

eral 2. See the tempus pacis differently explained by Craig, B. 2. fit, 
at . $ 8. verſus finem. But, without bringing the Times of Peace 
d War into the Queſtion, as if the Charge of carrying on the 


al, ars in later Times had raiſed the Valuation, a higher Valuati- 
rn of Land-Rent became of Courſe neceſſary, as the Value of 
re ¶ yecie decreaſed. See Hope's Minor Prafticks, & 126, 127 & 128. 
one 3. When the retoured Duty of a Parcel of Land which has 


epo een Part of a Barony cannot be diſtinguiſhed, it is ſo reckoned 
to be in Proportion to the retoured Duty of the Barony of 
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7 1. By the feudal Law, if the Vaſſal did not enter within a Year 


e whole Fruits, is perſonal only againſt the Intromitters. See 
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52 W H. i 

which it was a Part. See Craig, B. 2. fit. 19. § 5. and a Deu 

ſion, February 5. 1623. Ker contra Scot. 1 ES. chaſer 
4. Since Tiends are only to be conſidered as an ons funds i &:iltics is 

rens, and are not retourable, the favourable Value of them, i 

caſe of Nonentry, is a fifth Part of the retoured Duty of tt 3 

Lands that produce them; which is conſiſtent with the Tien} 

being accounted a fifth Part of the Stock and Tiend conſideri Concer 

Jointly. . 5 12 
5. The Claim of the full Rents being unfavourable, will, eva 

after Citation in the general Declarator, be reſtrained to then 

toured Duties, upon any colourable Excuſe for the Contumacy. 


f though 


=. 
1 1. See 


§ 19. F 3 loar Op 
; | oldings, 
To avoid the Hazard of Nonentry Duties in Infeftments ¶ 2. in t! 


Annualrent, which were fo heavy, the Lender of the Money con: 1 y, as in 


monly uſed to take the Borrower obliged to diſpone the Caſialſ litum f. 
of Nonentry to his Heir, and to enter him gratis; but that h the Gr 
conveniency is better provided againſt, by Act 42. Se. 1. Ji nd the V 


am and Mary. s recov 
| Action ag 

| | | 4 3. In E 
1. That the Nonentry ſubſequent to the Ward is of the V Pouble of 
ture of the Ward, and needs no Declarator, ſee Craig, B. 2. e Duties 


§ 20. 


19. $ 6. and Hope's Minor Praflicks, & 120. ty the y 

2. Nonentry is excluded, 199. By the Superior's mora or M 4. The 
fuſal to enter the Vaſſal. 2do. By the two legal Liferents ¶ confirm: 
Terce and Courteſy. 37/0. By conventional Liferents and co e the H 
junct Fees eſtabliſhed with the Superior's Conſent. 4to. By the Feu is 


conſecutive Precepts of Clare comſtat to three ſucceſſive Heirs, wh clines; : 


import a Diſcharge of all preceeding Nonentry-Duties. 5. . In p 
a Charter of Novedamus. And, 6to. By a continued Tract Meir, ſing. 
Seiſins for forty Years, ſhewing that the Feu was ſo long ful b. Parl. 
the preceeding Nonentry is cancelled. I mpelled 


3. The Minority of the Vaſſal will not defend him againſt ti und to 1 
Payment of the favourable Nonentry-Duties, which are due q 
natura contractiis; but it will ſave him from the Payment of the tu 
Duties from the Citation in the general Declarator, becauſe a M : 
nor is not chargeable with Contumacy, which is the only Ca 1. The 
why the Nonentry-Duties are made higher after ſuch Citation th e Head-! 
before it. | less he | 

4. The Nonentry Duties can ncither be altogether excludire ; an 
nor anyways hurt or diminiſhed, by Tacks ſet by the FR a h Juriſd 

| | | : Non  _ 


Ithough they are well fenced and ſeeured by Statute againſt the 


JFurchalers of Lands, yet the Superior purſuing for his proper Ca- 
S:ltics is not bound to regard them, Stair, B. 2. tit. 4. § 20. 


& 21. 
concerning the Origin of this Caſualty, ſee Craig, B. 2. tit. 


dere 
. $ 12. Hope's Minor Practicts, & 124 & 125. 
"a § 22, 


Eulcar Opinion, That there is no Relief due but in the Ward» 
Loldings, B. 2. tit. 20. § 13. : 

2. In thoſe Caſes wherein the Relief exceeds the retoured Du- 
con , as in Ward-Feus, when the Superior is in Poſſeſſion, it is not 
PFlitum fundi, and therefore cannot be recovered by a Poinding 
che Ground; but where it does not exceed the retoured Duty, 
ch the Vatlal has taken a Precept of Seiſin for infefting himſelf; 
is recoverable both by a Poinding the Ground, and a perſonal 
Action againſt the Vaſſal, March 12. 1628. Lauriſton contra Sher 
ff of Mearns. See Act 74. Parl. 11. Fa. VI. | 
3. In Blench and Feu-Holdings, the Relief properly is not the 
Pouble of the Blench and Feu-Duties ; but there is a duplicando of 
e Duties of that Year wherein the Heir enters; one Half to ſa- 
ty the yearly Reddendo, and the other the Relief, ud 
4. The Poſſeſſion of a Liferenter, or of a conjunct Fiar which 


ats confirmed, or of a Husband in Right of the Courteſy, will ex- 
co e the Heir from entring at the Hands of the Superior, becauſe 
thun e Feu is full; but theſe do not hinder him from entring if he 
which clines; and on the Literenter's Death the Relief is payable. 


. H. In place of the Relief paid for the Entry of the Vaſſal's 
SYcir, ſingular Succeſſors pay a Year's Rent at their Entry, by Act 
Parl. 5. Ja. III. Before that Law Superiors could not be 
Impelled to receive ſingular Succeſſors; and ſtill they are only 


ft H und to receive them as Adjudgers. 
ue is | 9 85 

} * * 
ge fi § 23. 


Cafe !. The Denunciation muſt be executed at the Market - Croſs of 
e Head-Burrough of the Shire where the Party charged reſides, 
les he happen to live in a particular Juriſdiction within that 
12d re; and then it muſt be exccuted at the Head-Burrough of 


the 


1. See Sir Thomas Craig's Thought concerning the Riſe of the 


- ; bs 
rr * 


|; fe f h Juriſdiction; and, within fifteen Days of the Denunciation, 
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54 5 B O O K II. | EI | 
the Horning and Executions muſt be regiſtred in the Books of ie 
Juriſdiction where the Party was denounced, Act 268. Parl. 1; WKrofits of 
Ja. VI. At 75. Parl. 6. Fa. VI. | being tl 
2. The ſingle Eſcheat, which falls as Part of the Forfeiture n jured by 
High-Treaſon, belongs only to the Crown, not to the Lord adi Frtue of 
Regality. . = Duties of 
te canno! 
$ 24. | Four Law 
| : r. Stair 
1. All Rights which are temporary in the Perſon of the Reba 
not being veſted during his own Life, fall under his ſingle Eſcheat 
ſuch as the jus mariti, and Aſſignations to the Liferents of other; 
or the Profits of a Wife's Terce, which falling under the jus nu 
riti of a ſecond Husband, make Part of his ſingle Eſcheat ; but 
being veſted in her own Perſon for Life, make Part of her Lit Mit Eſchea 
rent Eſcheat. See Hope's Minor Prafiicks, & 181 & 182. Pet of Su; 
2. The Gift of ſingle Eſcheat will extend only to what ſhil d profits 


The Lif. 
the Vaſſa 


be acquired within Year and Day of the Denunciation, notwith ö afſal fallin 
ſtanding the Stile of the Gift ordinarily comprehends the who ted in th 


Acquirenda ; ſo that what is acquired after the Year and Day vil rt of his 
require a new Gift to carry it. See Newton's 76 & 113 Deciſn 3. Sibba 
Ind of 


1. The Letters of Relaxation, which reinſtate the Rebel, mul , 


be publiſhed and regiſtred with the ſame Solemnity, and in he Debt 
fame Books wherein the Horning and Denunciation by the fort burden « 
faid Act are appointed to be regiſtred. 1 ä ccheat; 

2. This Caſualty takes its Riſe from this Conſideration, ten the C 
the Feu is not only rendred void by the Vaſſal's civil Death, Ut ly in th 
his natural Life is a Bar to the Entry of his Heir, during what conſiſts 
therefore the Superior being without the Poſſibility of having Wt Aſſignat 
Vaſſal, makes it reaſonable to give him the Rents and Profits Mat is perfe 


the Feu, wherewith he may ſupply the Want. See Craig, B. 
tit. 6. § 6. | | 6 
3. The Rents and Profits of all Rights requiring Infeftment | 


their Completion, and not fo compleated, fall to the King jure ee the ſect 

ronæ, as being Rights which have yet no my Superior; but i Home, 

Liferents of Terce and Courteſy, being comp 7 without I | 

feftment, fall to the proper Superior of the Lahds, July 1. 16 

Haliburton contra Stewart, and Fuly 22. 1675. Menzies contra x 

nedy. | | | Join to 
4. It would ſeem that Liferent-Tacks of Lands or Tythes ted by th 


cheat to the King, becauſe, by che Strain of our Law, all r als prio 


Fro 


Y 
2 
4 we 
"IR 


Frofits of Confiſcation or Eſcheats naturally belong to the King, 
being the Perſon, who, in the Conſtruction of Law, is chiefly 
in jured by the Crimes which occaſion them; and it bein g only in 
al Frtue of this Act that the Superior is intitled to the Mails and 
Puties of the Lands of which he is the proper Superior, the Sta- 
te cannot be extended beyond its Letter, contrary to the Strain 
Four Law, to carry Liferent-Tacks which have no proper Supe- 
or. Stair is of a different Opinion, B. 2. lit. 4. § 62. 


_ $26 27» - 


KS The Liferent of the Sub-Vaſſal falling after the Denunciation 

che Vaſſal, is carried by the Superior, as a Part of the Vaſſal's Life- 
t Eſcheat ; becauſe every Thing accruing from the Vaſſal's 
ent of Superiority over his Sub-Vaſſal, makes Part of the Rents 
ad Profits of the Vaſſal's Liferent : But the Liferent of the Sub- 
i dal talling before the Vaſſal's Rebellion, and being thereby once 
ted in the Vaſſal's Perſon as a temporary Right, would make 
rt of his fingle Eſcheat, and fall to the King, February 26. 


and of Billie, 
| § 29 & 30. 


he Debts of the Rebel on which no Diligence has followed do 
burden or affect the particular Subjects which are fallen under 
Eſcheat; the only Foundation therefore of a Competition be- 
en the Creditors of the Rebel and Donatary to the Eſcheat, 
ſt ly in that nexus realis with the particular Subjects that the Eſ- 


for 


thi 
C 
1, by . 


uit conſiſts of, which is formed by legal Diligence, or by a com- 
ving 


tt Aſſignation to ſome ſpecifick Subject before the Right of Eſ- 
t ĩs perfected by Declarator. | 


0 § 31. : 
en | 
ure Pee the ſecond Rule applied in a Caſe, February 19. 1667. Glen 


ut th a Home. 

hut I 2 
16:48 

a Ki 


Hts . 
Þ 


§ 32. 


Join to our Author's three Rules this one; An Aſſignation 
ted by the Rebel prior to the Rebellion, in Satisfaction of a 


the 


1 23. Sibbald contra Laird of Clumy, and July 24. 1632. Ride con- 


t allo prior to his Rebellion, does not prefer the Creditor to 


— — 4 


— — — — — —_ 2 — "0 ö 
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Donatary, February 9. 1675. Veitch contra Creditors of Ker, d . 


Donator, that which founds a Preference to them on the Sub : 


| Poſterior to it, or _ an Adjudication for Debts contracted 


56 0X I. 1 
the Donatary, unleſs the Aſſignation is perfected by intime 7 Zhan 
before the Declarator of the Eſcheat. re met 

2. Actual Payment of a Subject aſſigned after the Denunciatii 2. Se. 
on, in Satisfaction of a Debt prior to the Rebellion, or the Da 569. - 
tor of the Subject aſſigned granting a new Obligation to pay iti 
the Aſſigny, ſecures him againſt Repetition at the Inſtance of H 


ſerved by Dirleton. he I. 
3. In general, nothing leſs than actual payment that is voluf uits inc 
tary on the Part of the Rebel after his Denunciation, in favour t from 
ven of thoſe who were his Creditors anterior to his Rebellion, e Rebel 
be of any Avail to intitle them to a Preference in a Competiti 1 y of th 
with the Donatary of the Eſcheat. of the 
4. The Creditor who gave the Charge on which the Eſche ry Ac 
fell is preferred to the Donatary by a ſpecial n, Act 14 
Part. 12. Ja. VI. | E 


8 33. | Of old t 

eds and 

1. Inſtead of the nexus realis with the Subject of the ſingle ich was 
3 which is formed either by compleated Aſſignations, or . 36. 
legal Diligence, for preferring the Creditors of the Rebel to 1 Aft g. 


of the Liferent-Eſcheat can only be formed by Infeftmen, 
what is equivalent thereto. 5 

2. In general, nothing leſs than an Infeftment 8 | 
within Year and Day of the Denunciation, and proceeding citi 
upon voluntary Deeds anterior to the Rebellion, or neceſſary on 


fore, wil exclude the Liferent-Eſcheat. 
F 


§ 37. | 


The general Der ſerves only to perfect ey eſtabliſh ch gives t 


Is 
E 
b 

4 


Right; the ſpecial Declarators are in effect petitory Actions Name of 


levying the Subject of the * the Title of which is the gle, L. 2. 
ral Declarator. | . Mills n 
| is Arter, if th 
§ 38. | Hund at th 
bone upCc 
1. The præſi umptio Juris is of Weight till the contrary is prot not bu 
but the prefumptio juris & de j Jare 1s fo ſtrong, that neither Pros Reaſon 


on or Prefumption can defeat it, becauſe the Law enacts upon f Khough t 


Preſun N 


ati Freſumption: And of this Kind are theſe Preſumptions which are 
Fre mentioned. | | | 


cial 2. See a ſpecial Caſe concerning preſumed Simulation, June 22. 
Da 569. Hamilton contra Hamilton and Viſcount of Frederaught. 


N 5 
of tif | $ 39. 

7, Ws | : | 

. ES The Liferent Eſcheat giving only an abſtract Right to enjoy the 
vohn uits independent of the jus in re, as ariſing from Statute, and 
our Wt from the feudal Contract, does not exclude Tacks ſet before 
n, e Rebellion, and compleated by Poſſeſſion within Year and 
ctitiftWy of the Denunciation, nor even Tacks ſet without Deminuti- 
Hof the Rental after Denunciation ; becauſe ſuch Setting is a ne- 
che lar Act of Adminiſtration, January 1 9-1 672. Beton contra Scot. 
4 S 44 


of old the Superior could force the Production of his Vaſſal's 
eds and Evidents, by which he held his Feu, by an Action 
gle ich was called Shewing of Holdings. Concerning which, ſee 
or. 36. Stat. Rob. III. Chap. 25. Quon. Attach. Leges Baromon, 
to At 9. Parl. 1. Fa. I. 

ent, (ls 


TiT vt 


C 1, 1 $3. 


"pleat 
£ eit 
wry on 


ed 


HINGS are only to be eſteemed Part and Pertinent in 
ſo far as they were poſſeſſed as ſuch by the former Poſ- 
: ſors of the Lands; ſo that it is a preceeding Poſſeſſion 

bliſn ch gives the juſt Extent to what is truly comprehended under 
tions Name of Part and Pertinent of the particular Lands diſponed, 
he gel „ 5 24. ä | | 
. Mills never fall under the general diſpoſitive Words of the 
Wrter, if they are not expreſſed ; but, if there are none on the 
und at the Time of granting, the Vaſſal without Doubt may 
one upon his own Feu; otherways, if there / were any, he 
s pro not build to the ſuppoſed Prejudice of fac Mill. There 
r Probs Reaſon alſo for having Mills and Multures expreſly diſpon- 
upon though there is no Mill on the Ground, That if the Lands 
Preuß | | 1 | were 
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poſitive Words, Craig, L. 2. tit. 8. § 7, 8, 9, 20, 22 & 23. 
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. Thor 


were formerly thirled to the Granter's Mill, they will be ther 8 
disburdened of the Aſtriction, Craig, L. 2. tit. 8. § 4. = led from 
3. See what Things are comprehended under the general H mo » 


4. Theſe Towers and Fortalices which are not reputed KiniW'23 di 
Caſtles, having loſt their Name in the Loſs of the Uſe for v penal 
they were originally deſigned, would ſurely paſs with the Lands his a Y 
ordinary Dwelling-Houſes do, though it was otherways of ot As = 
Craig, L. 2. tit. 8. Y2. | 53 8 gd + 
F. By an unprinted Act in the Year 1592. the Mines of GM "= 1. 
and Silver are diſſolved from the annexed Property of the Cros Wit 
to the End they might be given in Feu to the reſpective Prop l _ 
tors of Lands, for Payment of a Tenth to the King; that, t 1 
furthering the King's Commodity by the Mines and Metals, as * 0 
Title of the Act expreſſes it, every Heritor might have the v b wok A 
ing of his own Mines, „ | of T'hu 

Fin the I. 


8 4. © 


See this capital Right competent to the Vaſſal, in virtue of jants of C 
Inveſtiture, in the laſt Words of Craig, B. 2. tit. 8. 5 | 
. 
1. The Entry of the Tack is the leaſt eſſential of its Re 
ſites; for, though it is not. expreſſed, the Tack is naturally 
derſtood to commence from the preſent Time: But witho 
"Tack-Duty and Iſh there can be no Tack. 
2. The Debtor of an Annualrent may ſet his Land to his( 
ditor for Payment of that Annualrent, which will therctor 
conſidered as the Tack Duty with reſpect to the Setter ai 
Heirs ; but ſuch Tacks will not be good againſt fingular Suece 
in the Lands, as reſolving into a Kind of Wadſet not hab dee On 
conſtituted. But, if it contain for a Tack-Duty any Thing © The * 
the Annualrent of the Sum, it will ſtand good againſt ſingula ;; He * 
ceſſors, June 15. 1664. Thomſon contra Reid. | A yard Fe 
3. The Tack-Duty muſt conſiſt of ſome Preſtation wh AFL by - 
certain, either in itſelf, or by Reference to ſomething clic Hon * 
of being diſtinguiſned with Certainty: But, without ſome ; 
Duty, a Tack can never be good againſt a Purchaſer of the i 
January 31. 1627. Refs contra Blair. | = 
4. TheCertainty of the Iſh muſt appear on the Face of the 
itſelf, to be good againſt ſingular Succeſſors; and not by a 
rence to ſomething elſe which is to determine at a certain , 
| | 5. 1 
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ant and 1 
again{t 1 


. ALifer 
ains no ſi 
„, L. 2. tit 
er Marri: 
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2 Tack t 
, and ſhe 
much are 
For the 
ot be ſubſ 


A Tack 
Tears Poi 


JJ 


; ed to be paid by the Party failing may be recovered. 


1 ; a 
0 FS. Verbal Agreements concerning Tacks intended to be put in 
„ titing, differ widely from verbal Tacks ; for in the firſt there 
re „ penitertic ; the laſt are valid Deeds for their proper Term, 
n 


h is a Year, Arg. January 12. 1676. Campbell contra Douglas, 
. As Tacks are by this Statute become real Rights withont 


Won for they could not well participate of the Characters of re- 
Wiohts without ſome outward Marks thereof to perfect and com- 
chem, July 11. 1627. Wallace contra Harvie. From hence 
chat the. laſt Tack with Poſſeſſion will be preferred to a pri- 
Ine without it, June 23. 1627. Macmillan contra Gordon. 

. This Act de proxs is extended to ſecure the Tackſmen of all 
of Things, of Houſes, of Fiſhings, Cc. as well as the poor 
pal againſt the Purchaſers of Lands, but againſt ſingular Succeſ- 
in the Lands of all Kinds, January 28. 1674. Dalziel contra 


4 Wants of Caldwell, 


; 5 wa | 
* . ALiferent-Tack may be aſſigned over to another, though it 


ans no ſuch Power, February 28. 1637. Home contra Craw, and 
p, L. 2. lit. 9.5 g. But even aLiferent-Tack to a Widow falls 


Pore than a legal Aſſignation thereof to the Husband ; becauſe 


a Tack to'a Widow is only underſtood to be given to her as 


_- , and ſhe cannot obtrude upon the Proprietor another Tenant : 

_ uch are Tacks trictiſſimi juris, Craig, L. 2. lit. 10. $1. 
For the ſame Reaſon that Tacks cannot be aſſigned, they 

. ot be ſubſet without a Power ſo to do. ? 

: Dee Craig's Definition of tacit Relocation, L. 2. fit. 9.5 6. 

oy The Benefit of a tacit Relocation is not competent to him 

2 s only in the civil Poſſeſſion of the Subject; becauſe Reloca- 


is founded on a preſumed Conſent of both Parties, which 


oc be preſumed with reſpec to him who is not in the natural 
Ce Ca Mi . : 

ion. 
nc 1 1 
the 8 8 
** A Tack bearing to be ſet by the Proprietor, and clad with 
7 | Tears Poſſeſſion, gives the Benefit of a poſſeſſor) Judgment, 


ia 


. Though a verbal Tack, ſet for more than a Year, may be 
ea from, July 15. 1637. Skene contra yet the Penalty 


80 a or other Solemnity, they mult neceſſarily be clad with Poſ- 


ant and Labourer of the Land mentioned in the Act; and not 


er Marriage to a ſecond Husband, although the Marriage is 
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ſo as to exeem the Tackſman from defending the Setter's RH Cautio 


July 13. 1636. Biſhop of Edinburgh contra Brown, and Decenis Marrear, 
1676. Home contra Scct. e aud 
2. A valid Sub-Tack clad with Poſſeſſion has this paſſive Eu ciation 
wiz. to ſtand good notwithſtanding the Renunciation of the pi Mrter Te 
cipal Tackſman, July 14. 1625. Earl of Morton contra his . see 
nants; but will not be a good active Title to purſue, except i of Qu 
principal Tack be produced, or at leaſt acknowledged by the ent W 
tender, Starr, B. 2. tit. 9. § 22. EE. The 
3. The Tackſman of a Liferenter cannot be removed after i, and 
Liferenter's Death, till he be duly warned; fo that if the Lifen 2. tit. 
ter live till the thirty ninth Day before Whitſunday, the Tack nM. $ce 
needs continue that Year: And, ſo long as he is allowed to. ff. 
ſeſs quietly, he is liable only for the Tack-Duty he was bound. A C 
pay to the Liferenter, | to the 
: the Lan 

§ 9. pes mult | 

8 8 2. it. 

A Rental without an Iſh ſeems intended to continue for is. Cone 
joint Life of the Setter and Rentaller ; and when conceivel 2. 7:7. « 
favour of one and his Heirs, the firſt Heir can only be meu 7. War 
Fuly 25. 1625. Laird of Aiton contra Tenants, and March i rſons ev 
1632. * contra Aiton. 956. M4 
; 8. An | 

10. ich is or 

lle in a 

a Rental cannot be aſſ igned, even though it contan{WPurteſy, 

0 er to ſubſet: And a Subſet thereof, when it contains no H noring t 
Power, is Cauſe of Forfeiture; except (as i in the Caſe of Rear, unlei: 
nition) the Sub- Tack be granted to the Rentaller's Son alioqui r, Stair, 
ceſjurns. See Stair, L. 2. tit. 9. $ 21. 9. An | 
2. The Forfeiture of a Rental, incurred by aſſigning it, if the Defi 
ſeſſion has followed, is ſuſtained by Way of Exception or Reich as E 
but the Exception will be elided by the Heritor's accepting Io. A 71 
Duries from the Aſſi igny as ſuch. See Stair in the for nts, or a 
us. y proce 


| the Sette 
Bod Title. 
11. The 
arning 0 
e Warnin 
the Hei 
1 the De 
pect to hi 


E 
Wy = ; 


$ 11. 


1. Tacks may be voided, 199. By Declarator of a convenifif 
nal Irritancy in the Tack that is incurred, Spetiſwood's Pratt 
under the Head of Tacks and £ſſedations, Stevenſon contra Dar. 
2do. For Non-Payment of the Duty for two Years, Stair, I 
tit. 9. § 32. and GN L. 2. fit. 10. $1. * For not 6 
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N Caution for its regular Payment when a Year's Duty is run in- 
nr arrear, February 29. 1627. Lawſm contra Scot. 4to. They 
aud determine by contrary Content. 570. By implied Re- 
Efe ciation, in taking a poſterior Tack of the ſame Subject for « 
e pi rer Term, and paying Rent accordingly. 
is TI. see the ancient Form of Warning, and the Reaſons indo 
vt iy #: Queen Mary's Act, according to the Direction whereof the 
he ſent Warnings proceed, Craig, L. 2. tit. 9. $ 4. 

. The forty Days mult be ſo accounted, that both the Term- 
ter i 7 and that on which the Warning 1s given may be free, Craig, 
ifen 2. tit. 9. $ 2. 
km . See the particular Requiſites of a Precept of Warning, Stair, 


. 4. 9. § 40. 
. A Copy of the precept of Warning muſt not only be gi- 
no the Tenant, or left at his Houſe, but alſo on the Ground 
che Lands; becauſe i in all rcal Executions touching Lands, Co- 
WE: muſt be left on the Ground tor all having Intereſt, Craig, 
2. tt. 9. H. 4. 
1 * Concerning the Caution for the violent Profits, ſee Craig, 
2. it. 9. § 5 
F- 5 Warning being an Intimation, not a Citation, is uſed againſt 
rons even out of the Country on torty Days, February 20. 
96. Macbrair contra Crichton. | 
. An Infeftment proceeding on a Precept of Clare conſtat, 
* ich is only the Aſſertion of the Superior, will not be a good 
le in a Removing : But the Right of Terce being ken'd, or of 
( urteſy, will be ſufficient; and there is no Title needful to the 
nov ing thoſe Tenants who derive their Poſſeſſion from the Pur- 
r, unleſs they have been decerned ta acknowledge another Ma- 
„ Stair, L. 2. NM. 9-4 at: 


tan 
no {ut 
1 
00 jþ 


if! 


Neri ich as [anos he is intitled. 
pting 10. A Tack which contains a Power to output and input Te- 
fonts, or a Liferent-Tack, may be Titles in a Removing, where 


| te Setter of T ackſman; but per ſe a Tack can never be a 
Jod Title, a 


II. The Action of Removing is competent to the Heir on the 


8 2 5 2 


F "or reg 


nven ſarning of the Predeceſſor, but not to the ſingular Succeſſor on 
Prat eV arning of his Author, if it is not expreſly aſſigned to him; 
Bank the Heir is conſidered in Law as one and the ſame perſor 


the Defunct, which cannot be ſaid of a ſingular Succeſſor with 
pect to his Author, 
12. An 


ir, L 
zot © 


. An Executor may follow out a Removing on the Warning 
the Defunct, that he may make effectual the violent Profits, ta 


y proceed upon the Setter's Right, or a poſſeſſory Judgment 
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12. An apparent Heir may give a Warning, on which he m 
effectually proſecute a Removing after he is inteft ; but a Purchaa 
on a Minute of Sale cannot, after his Infeftment, follow torth ! 
Removing on the Warning he gave before it, as being the Wm; 
ing of a Stranger, which the Tenants were not obliged to tu A 
Notice of. | 7 | E 
13. Summary Removing is competent by Law, I mo. Again . © 


thoſe who poſſeis upon an inſufficient Infeftment, or by Toleraa —_— f 
only; 2d». Againſt the Poſſeſſors of Houſes, though ſet in Taki = "oy 
the Tack being expired, and the ordinary Notice given to remoe I 
3tio. Againſt the Poſſeſſors without a Tack of Lands which E A. 8 
been liferented, and in the Culture of the Liferenter, Stair, L. of * 
tit. 9. $37 & 38. Craig, L. 2. tit. 9. § 5, 6 & 7. S, xa 
_ § 12. r Suce 
1. Our Law, for the Sake of a free and undiſturbed Comme 
in Moveables, has wiſcly reſtrained the Matters of Hypothecation Tee 
And thus Goods ſold have been found not to be hypothecated i 8 er 
the Price, June 14. 1676. Cuſhny contra Chriſty. f - by 2 
2. The Hypotheck is only competent to the Maſter, and is u © FIRE 
extended to an Appriſer, without Infeftment and Poſſeſſion, d — i 
Diligence to attain it, dy 29. 1675. Earl of Paumure contra (R$ - Fa 
 bifon. | | | | Eq 
* In Right of the Hypotheek, a Poinding of Goods, at H 2 
Inſtance of the Tenant's perſonal Creditors, may either be (to x The 
or, if the Goods are carried off, they may be recently recover: : en 
propria auttoritate : But we muſt here diſtinguiſh between a per Age FW 
Bal and a real Poinding ; for a real Poinding for debita fund: pu, 3 fri 
ceeds on a ſtronger Right than that of a tacit Pledge, Decemi | 
11. 1672. Crichtca contra Earl of Queensberry, and February 9. 167 
Park contra Cockburn. 1 Ez 
4. The Hypotheck creates a ſtronger Tie on the Fruits, tha Baſe In. 
on the other Goods on the Room; ſo that the Maſter may rech * ac q 
the Fruits, though there remained other Goods ſufficient to ſatig Ei 
the Rent; but, in the Caſe of ſufficient Fruits remaining, he coul mo = 
_ reclaim the Goods, March 31. 1624. Lady Dun contra La oi = t 
of Dun. | | _— 
F. It would ſeem that the Hypotheck ought not to reach pie 
Goods actually fold and delivered in publick Market, in ami I orefe 
eommercii ; but, if the Price be not paid, without Doubt the M. 7 * Lo ER 
ter, in Right of the Hypotheck, may affect it, as coming base Inf 
Face of the Thing ſold. 85 | _ ament p 
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me to be 
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Fx LTHOUGH the Charter gives the Feu to Heirs and 
: A Aſſignies, yet the Vaſſal being once infeft, he cannot 
4 directly transfer the Fee to a ſingular Succeſſor, without 

e Superior's Conſent; but, before Infeftment, he might ſo have 7 

osferred his Right to the Charter, while it remained a perſonal 7 

10 BY 2. This Acknowledgment of a Year's Rent, for receiving a ſin- 

lar Succeſſor by Diſpoſition, is not due to the Superior by Law, 

t by Practice only ; which takes its Riſe from the Law, that 

A dains a Year's Rent to be paid to the Superior for receiving ſin- 

lar Succeſſors by Appriſing. | 


F 3 & 4. 
mere 93 4 i 
wp 1. See the ratio nominis of baſe Infeftments in Stair's Appendix, 


2. verſus finem. | | 
„2. The Confirmation of an Infeftment a me, by an eſſectual 
af getroſpect, denudes the Diſponer from the Date of the Infeftment, 
"" "WY no Impediment has interveened, as the Granter's Death giving a 
4 adeundi bereditatem to his Heir, or an Adjudication of the Sab. 
happening between the Date of the Infeftment and that of 


1 th e Confirmation, Craig, L. 2. ti. 4. § 8. | 

0 3. The Preference between competing Confirmations is deter- 
wei ned according to the Date of the Charters paſſing the Seals, te- 
perſo ed by the ſingle Atteſtation of the Keeper of the Seal, as being 
A i ius officii, February 26. 16 80. Clackmannan contra Earl of Wigtm, 


1676 £ 85 
chaff 


” BY Baſe Infeftments, before the 15 40. were eſteemed Deeds of e- 
-. Mp2! Validity with publick Infeft ments; but the Legiſlature find- 
s. that ſince baſe Infeftments might be expede in a very private 


vis f | id 
cou; Lanner, ſo as thereby to give Occaſion to Frauds, did therefore 


Lal Fovide, by Act 105. Ja. V. that a poſterior publick Infeftment, 
1 i ad with Year and Day's Poſſeſſion, ſhould be preferred to a pri- 
baſe one without it. Thereafter Practice extended the Statute, 
d preferred publick Infeftments to baſe Ones, where neither 
Ed attained Poſſeſſion, but fo far favoured the laſt, as to prefer 
LY baſe Infeftment with Year and Day's Poſſeſſion to a publick In- 
ftment poſterior to that Year and Day: So that this general Rule 
me to be eſtabliſhed, viz, That a baſe Infefunent is to be in 
2 : count 
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eounted ſimulate in Law, if it is not clad with Poſſeſſion; ti 


which one has a particular Intereſt, and to the natural Poſſeſſion ff 


whoſe baſe Infeftment holding Blench of the Vaſſal is confirmeliſ 


Place; but then he muſt hold Ward as Vaii2}, although he hd 
Blench as Sub-Vaſſal, becauſe the Superior cannot be put in a wo 


64 BOOK II. = 
aſe Inf 
ie is det 


though it be good without Poſſeſſion againſt the Granter andi * 
Infeft 


Heirs, yet, in a Competition with a third Party, Poſſeſſion I 
eſſential to it. | | | WE (cribc 
We cgi 

$ 6, to the 11, inciſive. 1 


1. Theſe ſeveral Caſes in the Text are governed by this H . 
ciple, That, in general, another Perſon's Poſſeſſion of a Subjca MR Inſtr 
jon is p 
which, for ſome temporary Impediment, he cannot attain, whiz: 
if it were not for ſuch Impediment, he might, is juſtly to ill 
accounted his own Poſſeſſion, Stair, L. 2. tit. 2. $ 27. , 
2. A baſe Infeftment of Property without Poſſeſſion is ji before 


more ſubject to the Suſpicion of Simulation, than an Infefim{Mſ'#: Z. 


of Annualrent without it; becauſe the firſt is intitled to pre. 
Poſſeſſion, the laſt is not till the firſt Term's Payment of the |" of 
nualrent, which therefore, ceteris paribus, is preferred to the fil" rede 
3. In general, the Preſumption of Simulation, which juſtly al 
tended baſe Infeftments of Property, was removed either by i 
tural Poſſeſſion, uplifting of Mails and Duties, or by Proceſ than 
commenced and inſiſted on in good Earneſt for obtaining tui b n 
| ation it 
is the Seiff 
Wrctore, 


| S 12... | 
DIS : 1 » - trument 
See the Reaſon inductive a the AA 13. Seſſ. 4. K. Wil. "j ve Re 


. | T7 * . 
Stair's Appendix, S 2. Penation. 


— 


| $ 13. =_ 
1. When the Vaſſal's Ward-Feu recognoſces, the Sub-Vaſll x 


may claim to hold immediately of the Superior in the Valli 


ovcrem, 
ininm; 


Condition by the Change, Craig, L. 2. tit. 4. § 7. in medio. Puch the 

2. When an Infeftment proceeds on a Precept of Seiſin, cf by bein 
tained in a Diſpoſition obliging the Granter to give Infeftmea ds be 4 
of both Kinds, 2 me and de me, and the Seiſin relates particulaſ an nw 
to neither, it is in the Choice of the Party infeft to aſcribe it ? ar he 
either Kind of Infeftment he pleaſes : So that, by a reaſonatl erways 
Conſtruction, before Confirmation, it is deemed baſe ; becauſe 4 ; 
is preſumed to aſctibe it to the Obligement to infeft de mc, ln 


a bu 


T 173: FI. 65 

Wc Infeftment is better than none at all; for an Infeftment 
e is deemed null till it is confirmed, but Confirmation makes 
8 Infcftment a publick one, becauſe then the Party is preſumed 
crib his Seiſin to the Obligement to infeft 2 me, as being the 
I cligible, Stair, B. 2. tit. 2. $ 28. | 


§ 14, 15 & 16. 


is Pu f : 3 ä . | | 
died. Inſtruments of Reſignations ad remanentiam, when the Reſig- 
nion is performed propriis manibus, muſt be ſigned by the Party 


ning, as well as by the Notary, Act 81. Parl. 9. Q. Mary. 
. A Vaſfal may reſign his Feu to a Superior unwilling to re- 
e it, ſo as not to prejudge the Superior of Caſualties become 
before the Refignation, but to have Effect only ad futura, 


ftmen 0 12 L. 3 lit. 1 4% 5. 


pe | nity of a Reſignation regularly performed, will not cancel ei- 
* fi ra redeemable or an irredeemable Right of Fie, which is ”= 
ly aff Wy veſted by Seiſin in the Perſon of the Renouncer ; becauſe no 


Wonal Right can defeat a"real one: And nothing leſs in this 
e than an Inſtrument of Reſignation ad remanentiam, duly regi- 
Wd, can denude him. | | = 
. The ultimate Step in a Reſignation ad remanentiam is the Re- 
ation itſelf; but in a Reſignation in ſavorem, the ultimate Step 
the Seifin proceeding on the Charter: For the ſame Reaſon, 
efore, that Inſtruments of Seiſm muſt be regiſtred, fo muſt 
vil. i Wtruments of Refignation ad remanentiam ; becauſe it is the re- 

eie Regiltration which in either Caſe effectually compleats the 
Wcnation, + ; jet 


_ § 17. 
Vasa 


eme . The Property of the Fie muſt either be underſtood to veſt 
Casa he Superior by the Re fignation, or it muſt remain with the 
\c hu eder: Now it can never veſt in the Superior by a Reſignation 
or ©; 1770. For the Want of a cauſa habilis ad trainsferendun? 
1 ininm; for ſimple Tradition is not of itſelf ſufficient. 20. Al- 
% ogh there were a ſuſpcient Cauſe, yet the Tradition is qualifi- 
5 . e it being given to the Superior ſub mcao. But, beſides, it mult 
are ss be deemed to remain with the Refigner, becauſe the Reſign- 
cu can never be underitood to be diveſted, till the Perſon in whoſe: 
, „ our he reſigns is inveſted : And, had our Legiſlature thaught 
we" | SLOT Regiſtration would have been made as neceliary tothe 
os | 1 | Inſtru. 
L 


1 
a bu 


. A Renunciation in favour of the Superior, without the So- 
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Inſtrument of Reſignation in favorem, as it is to that ad remual 


am. See Craig, L. 3. tit. 1. S 9. Doubts and Anſwers, p. 231 oht to 

2. What is ſaid here of the Fie being in Nonentry, is inch N of th 
ſtent with what both preceeds and follows it ; and ſeems to be 
ing to an Inadvertency into which our Author may have been 
by what my Lord Stair ſays, B. 3. tit. 2. § 12. | 4 

| : | The c 

bs "DES, Vadſett 

x _ git onlj 

1 1 

| 4 . it. 10. 

No Pl 

| $2 & 3. Redemp 

| | ay given. 

NFEFTMENTS of Annualrent and Relief, though No Cc 

1 blick by Reſignation, do not denude the Granter of the H: 

Property, as being only granted for certain Purpoſes, or in ti 

Security and Relief: And like to theſe are Infeftments on ligner. 

judications, which do not denude the Debtor during the Legal WW. The 1 

| | | | e againſ 

§ 4. 14. 163. 

1. Sir Thomas Hope thinks, if the Reverſionjis granted to EN tract, a: 

excluding Aſſignies, it cannot be appriſed, M ho Praflicks, & rocurato 

2. Heirs omitted in a Reverſion are not underſtood to be Mfhit is nul 

cluded, unleſs they appear to be omitted dedita opera, Fanur dity of 

1662. Earl of Moray contra Laird of Grant. ect, wh. 

3. $0 ſtrictly are the Terms of a Reverſion to be fulfilled, Hired in : 

the appointed Day of Conſignation, eight Days after the I B. 2. 

could not be anticipated by a Conſignation on the Term, tho Requil 

the eight Days Delay was adjected in favour of the Revert nade to 

But perſonal Notice, in place of Premonition at the Church, bnally, 

been ſuſtained as the. ſurer Certioration, Faly 12. 163 4. Lord Head-B 

merino contra Elliot, and December 11. 1638. Finlayſou ca 15. 16 
Wemyſs. | 6 

| 0 J. Sir Th 

1. Wadſets are called new Inventions in Act 27. Par. though 

Ja. III. fo that it is likely they have been only introduce Seifin - 

ſooneſt in King James I.'s Reign: From thence it is that o. Mi 

is no Mention of Reverſions in our old Law- Books. gays, 

2. Diſcharges of Reverſions are not mentioned in the Act his Ren 

quiring Regiſtration of Reverſions; yet the Lords found that H proper 


e 


TIT WE -& 


* ght to appear upon the Regiſter, that the Lands are disbur- 
d of them, November 25. 1626. Turnlull contra Scot, 


§ 7. 


. The old Practice was to uſe the Order of Redemption againſt 
KEW adſetter and his Heirs ; but later Cuſtom has prevailed, in 
it only againſt the Poſſeſſors of the Lands, whether Wadſet- 
or ſingular Succeſſor, Craig, L. 2. tit. 6. § 4. and Stair, B. 
Fit. 10. § 19. * | 
. No * being appointed in the Reverſon for Delivery of 
he Redemption-Money, it muſt be offered where Premonition 
given. 


12h No Conſignatary being named, the Money may be conſign- 
of the Hands of the Clerk of the Bills, on the Wadſetter's Pe- 
cs, or in the Hands of any other Perſon, on the Peril of the 
on ener. | 


8 ne Inſtrument of a Notary, though afrs officii, will not 
Ve againſt the Conſignatary the Receipt of the Money, Fanu- 
14. 1630. Laurie contra Millar. | | | 
Eg. The Requiſition muſt not only be made in the Terms of the 
tract, as well as the Premonition, but it muſt be in virtue of 
ocuratory, and the Inſtrument muſt mention ſuch Power, 
Vit is null; which is particularly to be regarded, becauſe on the 
Wdity of the Requiſition depends the Succeſſion to the whole 
ect, whether to Heirs or Executors ; for which Reaſon this is 
Wired in a Requiſition, which in a Premonition is not neceſſary, 
„B. 2. tit. 10. § 17. | 


tho. Requiſition from a Reverſer who is Minor, muſt not only 

evcriWWnade to the Minor himſelf, but to his Tutors and Curators 
rch, onally, or by Letters of Supplement at the Market-Croſs of 
ord } 


Head-Burrough of the Juriſdiction where the Migor reſides, 
WE 15. 1680. Gordon contra Earl of Queengberry. | 4 


8 8. 


. Sir Thomas Hope thinks, that the Renunciation of a Wadſet- 
Wy though infeft, is ſufficient to denude him, and to make his 
eiſin accreſce to the Reverſer who was his Superior. See 
6. Minor Prafticks, of Wadſets and Reverſions. But my {Lord 
= ſays, that the Wadſetter remains in the Fie, notwithſtand- 
his Renunciation; and ſurely his Reſignation ad remanentiam is 
proper Way to reinveſt the Reverſer. ER, 


t to be regiſtred, becauſe, Reverſions being made real Rights, 


PPP 
* 


2. Al- 
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N 
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2. Although the Wadſetter's Renunciation of a Wadſet hu 
ing of the Superior, being duly regiſtred, will exclude his pol 
or Deeds and Debts from affecting the Subject which he hazy 
nounced ; yet, as by continuing in the Fie he remains Vaſſal, 
withſtanding his Renunciation, it is conſequent, that the Caſy 
ties of Superiority will fall by his Death and Deeds, Stair, B. 
tit. 10. § 13. a 

3. Reverſions of Wadſets holding of the Reverſer may be tra 
mitted either by Reſignation and Infeftment, or by Aſſignati | 
but Reverſions of Wadſets holding of the Superior are only ti 1. Alt 
miſſible by Aſſignation, becauſe the Reverſer retains nothing ii Pledge: 
the bare Right of Reverſion, which is not a proper Subject of 8. 1 
ſignation; whereas, in the firſt Caſe, the Reverſer, together &i ¶ſtifed fi 
the Reverſion, retains the Superiority of the Wadſet, which fic ; and 
proper Subject of Reſignation. See Hope's Minor Practichs, ? ime uh 

4. Although the Reverſer of a Wadſet held of his Superior, he ent: 
ing releaſed in virtue of the Letter of Regreſs, may ſeem to H ent, tha 
acquired a new Feu, which ought to be eſteemed Conqueſt; . 1679. 
Sir Thomas Craig thinks, when the Fie thus returns to the («MM 2. Irrit 
Perſon, or his Heir, who was firſt infeft, it is (till to be accoui not tim: 
Heritage, Craig, L. 2. ti. 6. 9. | Nen, as t 

| | | Ell as by 
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The Wadſetter's voluntary Acceptance of the Conſignai 
makes the Sums moveable. 


S 10. 


1. Although a Declarator obtained after the Wadſetter's D 1. Alth 
does not render the Redemption-Money moveable, ſo as to try by t 
it to the Executors of the Wadſetter; yet it would thereby ard or! 

come moveable with reſpect to the Repreſentatives of the V2. As t 
ſetter's Heir, againſt whom the Declarator is obtained. "2s, An: 

2. The Reverſer is not bound to actual Payment and D«WWrch that 
ry of the Redemption-Money, till the Wadſetter is in a Con.:WWpc!t of th 
on to repoſſeſs him (which he may happen not to be) as ud the Ann 
to renounce and reconvey the Wadſet, 330 Deciſion of Sir 1661. 
Nisbet's, obſerved as on February 9. 1676. LT 
3. The Order of Redemption may be uſed againſt the appar 
Heir of the Wadſetter, though not charged to enter; but the: 
parent Heir of the Reverſer cannot uſe the Order, for Want of 
active Title to follow it out, January 19. 1672. Lovat contra Ms 
donald. . „„ HED * 

4. Tha 


t hal F 
Polio pats” g 

has de and reconvey, if he was not charged to enter Heir, becauſe 
2, muſt be Heir ſerved aud-infeft before he can reconvey; but the 
Cad ecclarator itſelf will extinguiſh the Wadſet efſectually, with re- 
„ca even to ſingular Succeſſors. 

e tran 


§ 11, 12 & 13. 


natiq | 1 1 7 
y tra 1. Although the paffum legis commiſſorie is reprobated in Matter 
ing f piedges, upon a Reaſon of the ſame Kind which forbids Uſury, 
of 8. 1636. Cleghorn contra Ferguſſon; yet in proper Sales it is 


* 


tified from this Conſideration, that the Price is an adequate Va- 


er Ni 

ich ic ; and when a Man cannot have the Price of his Goods at the 
$ ime. when he thinks it of moſt Uſe, and in View of which on- 
rior, he centred into the Sale, it is but juſt, in cafe of a Diſappoint- 
to H ent, that he have it in his Power to make void the Sale, Famary 
et; . 1679. Beton contra Harrower. | 1 

ic 2. Irritancies even in Reverſions being incurred are effectual, 


cou not timely purged; in which however there is great Indulgence 


Wl! as by himſelf, for which ſome reaſonable Time is allowed be- 
re Extract of the Declarator of the Irritancy : So that they are 
t abſolutely reprobated by our Law, but in a great Meaſure 


a Ker. 


© 


§ 14. 


Da 1. Although the Annualrenter is well ſecured againſt the Non- 
to try by the Act in that Behalf ; yet, if the Annualrent is held 
eby Nerd or Feu, it is ſubject to the proper Caſualties of its Holding. 
e V2. As the Caſualty of Liferent-Eſcheat is incident to all Hol- 


Wngs, Annualrents even holden Blench are ſubject to it; inſo- 


Der ch that the Annualrent in that Caſe being redeemed, the In- 
Con et of the Redemption-Money muſt be ſecured for the Superior 


wel 


the Annualrent during the Lifetime of the Annyalrenter, June 
Sir || | | 


. 1661. Telſer contra Maxton. 


3 


rent 


pPar 

they | 
it cg. The Annualrent being eſteemed a Servitude, according to 
ens Craig, does make the ſeveral Infeftments of Annuz!- 


Thon 


4. Though the Order of Redemption may be uſed againſt the 
rarent Heir of the Wadſetter, yet he cannot be decerned to de- 


een, as that they may be purged by the Reverſer's Creditors, as 


Wired ineffectual by ſuch Indulgence, February 7. 1628. Pringie 
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rent and of Property to be conſiſtently veſted in different Perſon 
at the ſame Time, Craig, L. 1. tit. 10. $ 27. 

2. A Proprictor pleading in Right of a ſeven Years Poſſeſſion, 
in virtue of an Infeftment of Property, by which he has the he. 


: amilton. 


— 
8 


neſit of a poſſeſſory Judgment, cannot exclude a prior Annu. 1. Sine 
renter, ſo as to put him to a Reduction of that Title as poſterior, f the La 
becauſe an Annualrent, being debitum finidi, is neither better ne N rvitude 


worſe by Poſſcſſion: And as it cannot have any Benefit by a pd]: 
ſeſſory Judgment, ſo it cannot be excluded by Poſſeſſion on nnualrer 
poſterior Right. See the laſt Part of a Deciſion, February 7. 106% aclellan 
Smeton contra Tarbat, and famary 9. 1668. Lady Clerkington a 2. Infe 


Hands the 


tra Gierbington. Introm 
| | | FH; for 3 
§ 16. | ant to b 

1. An Appriſing on a principal Sum, contained in an heritab (Caaſes tc 
Bond whereon Infeftment has followed, is not intitled to the Pr. Mrd Acts, 
vilege which an Appriſing on the Annualrents claims; and thaWturally f 
is owing to this Singularity, that fach principal Sum, though he 77 4rth: 
& 3. Our 


ritable, is not real, _— the Ground, whereas the Annualrent; 


though moveable, are and debita fundi, December 22. 1671, p thout an 


C:mpbel contra ———.  , MW certain ] 
2. In a Poinding the Ground the Proprietor muſt be call ectual ag 
though his Infefiment is only baſe, but not the ſubject Super payable 
of the baſe Infeftment ; becauſe the Seiſin of the baſe Infeftmei 4. Penſic 

is alike extant in the publick Regiſter, as the Seiſim of the ſubja Wert, 7; 
Superior from whom it proceeded, January 19. 1636. Oliphant ah and for 
tra Oliphant. 5 by ſtopp 

3. In a Poinding the Ground, it is fufficient to call the Wai. Conce: 
ſetter, not the Reverſer; becauſe the Wadſetter has the jus Annual 
veſted in him, February 1. 163 1. Williamſon contra Cuningham. Law, b 


teen, d 
J. and 5. 


4. A Decreet of Poinding the Ground once obtained, is 48M 
ways effectual againſt ſingular Succeſſors, without Transferene 
as being a real Action. : | 

5. Of old an Infeftment of Annualrent was only effectualh 
a Poinding the Ground; but as that did not hinder the pero 
Creditors of the Proprictor of the Land to ſecure to themſclo 
a Preference on the Mails and Duties by Arreſtment, therefore i 

Infeftment of Annualrent was allowed to be a good Title for 
Action of Mails and Duties, March 15. :637. Guthrie contra E 
of Galloway. FO | 
- 6. A Poinding the Ground may proceed againſt an appar 
Heir without a Charge to enter, becauſe the Ground here is p 
cipally conſidered, not the Perſon of the Heir, againſt m_ 


| : tion does not conclude, Aug. Famary 2. 1667. Oliphant cont 


: amilton. 1 


0n, Z ; 5 1 7 · | 

ual. 1. Since the Infeftment of Annualrent does not veſt the Fie 
or f the Lands in the Annualrenter, but only conſtitutes a Kind of 

nor ervitude upon them, therefore any Deed which disburdens the 

pol: Bands thereof, fuch as a Renunciation, eſſectually extinguiſhes the 

n { unualrent, and denudes the Annualrenter, Jamary 7. 1680. 
567, Laclellan contra Muſbet. | | 
2. Infeftments of Annualrent may not only be extingmſhed 


& [ntromiſſion, but that Intromiſſion may be proved by Witneſ- 


H; for although Witneſſes are not admitted where Writing 
ght to be adhibited, as a Puniſhment of the Neglect, yet the 


ES 


ature of Intromiſſion with Rent is ſuch, as is not practicable in 


tab AW Caſes to be proven by Writ ; and, as conſiſting in certain out- 


Pri d Acts, may well be proved by Witneſſes, as a Thing which 
| tha turally falls under their Obſer vation, Fcreary 4. 1671. Wiſpart 


h he %a Arthur. 
ren 
671. chout any Inveſtiture, and being of the Nature of Aſſignatio 


Certain Rents, are to be eſteemed only as perſonal Rights, in- 


-alle ectual againſt ſingular Succeſſors in the Lands out of which they 
peru payable, July 9. 1629. Urgubart coutra Earl of Caithneſs. 


tment 


ubjeo Wert, June 11.1613. becauſe they are conſidered as alimenta- 
ut and for the King's ſpecial Service, which muſt not be imped- 


by ſtopping Payment of the Penſion. | 

b. Concerning the Diſtinction of Annuals, into Ground- Annuals, 
5 i- Annuals and Top-Annuals, of which there is no Mention in 
m. La, but in Act 10. Parl. 4. O. Mary, our Author differs. 
, is 4 Sheen, de verb. ſignif. at the Word Aumul, Craig, L. 1. tit. 10. 
erene . and Star, L. 2. lit. 5. & 7. | | 
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| A LTHOUGH Servitudes may ſeem harſh, as being a 


TIT 


§ 2, to the 10, mdafroe. 


par Reſtraint of the free Uſe of Property, yet they are 
is pris juſtified, as being neceſſary; for Thinge, whether 


om thi 


Weadle or immoveable, cannot be put te Uſe without ome mu- 
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3. Our penſions reſemble Annualrents; but being conſtitut 


4. Penſions granted by the King are not arreſtable, by A of 
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tual Connexions and Dependencies : Thus, for reaping the Frit 
of one Ground, in ſome certain Situations, another Ground mu 
needs be ſervient to it for a Way or Paſſage. 
2. Concerning the rebuilding of ruinous Houſes, or repaitiy 
them, ſe Act 6. Seſſ. 3. Parl. 1. Charl. II. 
3- The Proprietor of the ſervient Tenement muſt ſuffer the u 
ceſſary Reparations of what is deſtined for the Service; he md 
preſerve his Wall in a Condition to bear its Burden, according. 
the Nature of the Servitude, or relinquiſh the Property of it, al 


"Ye + 
; rvitud 
X Inning 
Wcjudice 


1. Th. 


be free. | l by Se: 
4. The Proprietor of the dominant Tenement muſt make lied b 
Innovation to render the Condition of the Servitude harder; ¶rritude, 
mult repair the Way and Paſſage which ſerves him; he is anfinWW;.ve, E 
able for no Damages which happen naturally to the ſervient Iz. To 
nement, as a Conſequence of the Service; and he cannot commit is nee, 
niĩcate the Uſe of his Service to another, nor farther extend it iWrime is 
his own Uſe beyond its original Deſtination. | > of Sera 
5. The negative Servitude ſimply reſtrains the free Uſe of put wi 
{ervient Tenement in certain Reſpects: The poſitive Servi i; preſ 
not only fo reſtrains the ſervient Tenement, but alſo lays it unk interrup 


a Neceſſity that it may ſuffer ſomewhat to be done which is bc 
ful to the dominant Tenement. ] 

6. The chief City-Servitnde is that of Support; and if by! 
expreſs Conſtitution thereof, or if, by Cuſtom, the Proprictori 
the ſervient Tenement is bound to uphold his Wall, and to m 
It fit for its Load, it is then only with 2 accounted a 
vitude ; but if it does not appear to be ſo conſtituted expreſiy,: 
by Cuſtom, our Law makes it to import no more than a {in 
Tolerance to impoſe the Burden. 


1. This 
inſt the ] 
prefumec 
ed to ov 
the Herit 
ird of Dy 


F. In the free Uſe of a Man's Property he is fo far reſtriu . A Gro 
chat he may do nothing upon it which immediately induces aof the se 
vitude upon his Neighbour ; therefore one cannot raiſe a BulilWhtanging 

on the utmoſt Limits of his Property, ſo as by collecting the li had ney 
Water on his Roof, to make it fall on his Neighbour's Prop:Wury 20. 


otherways than it would fall naturally; and from thence | 
that where there is no Servitude of Stillicide, one muſt build,: 
' cording to our Cuſtom, a Foot and a Half within his March. 
8. The Servitudes of Light and Proſpect are never creatci 

the mere Enjoyment of either, but only by expreſs Conſent, 
by reiterated Acts of expreſs Reſtraint in that Behalf on 

ſervient Tenement for a Courſe of forty Years; for otherwaji 
Length of Time in the Enjoyment of Light and Proſpect cat 
Nrain the Proprietor of a contiguous Tenement from marriq 
ther, by building on his own. 


\ ill do 
eing, in tl 
rent Kind 

ented in t 


9. 


JJ 
9. The Proprictor of a ſuperior Tenement, though under no 


W-rvitude to the inferior Tenement, cannot divert the Courſe of a 
Inning Water paſſing through his Grounds, to the real Hurt and 


Fran 
mul 


air 


§ 11. 


1. The Right of Property, as being jus in re in corporeis, is made 


he ne 
e mu 
ing 
t, wh 


aken 
er; h 
nſve! 
nt Te 


alized by the Uſe which follows the ſmmple Conſtitution of the 
rvitude, which, without ſuch Uſe, would remain a perſonal 
joht, Hope”s Minor Prafticks, & 176. | 555 

2. To the direct Conſtitution of a Servitude the Superior's Con- 


mme t is needful; for, in Caſes where the Feu either returns, or for 
d it MT ime is laid open to the Superior, he is not bound to take No- 


> of Servitudes to the Conſtitution of which he has not conſent- 
But when Servitudes are conſtituted by Preſcription, his Con- 
t is preſumed, becauſe his Superiority was Title enough to him 
interrupt the Preſcription. 5 


of h 
xrVitu 
t ung 
bel 

5 12, 13 & 14- 


cd. This Action of Sowming and Rowming is only competent 
nſt the Proprietors of the dominant Tenements, becauſe it is to 
preſumed the Heritor of the ſervient Tenement will not be diſ- 
ed to overburden his own Ground, which cannot be preſumed 
the Heritors of the dominant, January 23. 1679. Dunlop contra 
ird of Drummelzier. | 


ſira Sb. A Ground ſubject to Paſturage, which before the Conſtituti- 
es aof the Servitude had ſuffered -Fillage in any Part, may, not- 
Bui ſtanding the Servitude, be plowed up in thoſe Parts which be- 
he had never received the Plough ; as in the Caſe of a Deciſion, 
Prop, 20. 1680. Earl of Saitheſk contra Laird of Melgum, &c. 
ice ll | 


wild, § 16. 


arch. | Ti 1 

reatel A Mill does not require a ſpecial Seifin as being inter regalia, but 

1 eing, in the Conſtruction of our Law, ſeperatum tenementum, of a 
on 


6 Frent Kind and Nature from Land, and muſt therefore be re- 
ra ented in the Tradition by a different Symbol. | 
A can = 

arring | 


. K 'G © S IA: 
9. 


Wcjudice of a going Work below, ſee Craig, L. 2. tit. 8. $ 4. 


Wl by Seiſin : The Right of Servitude, as jus in re in incorporeis, is 
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5 17 & 18 F 

7. It is probable that Thirlage was introduced with Vaſſallg Thy! - 
for. after the feudal Superiors had reſtrained their Vaſſals fig eds 5 
building Mills, they ſoon followed that Reſtraint with another! rags 
ſurpation more hard and rigorous, in obliging them to bring il $5 : 
their Corns to their own Mills, how inconvenient ſoever tout“ 
Vaſſals on account of their diſtant Situation. Bannage on the(; 
ftoms of Normandy, p. 298 & 299. Vol. 1. | 

2. By Chap. 9. of the Laws of Willem, the Proprietor oſ The 
Mill is bound to entertain a Mill-Maſter and two Servants, for H! h 1 
readier Service of the Thirle; ſo that the Knavefhip, Loke a oy ay | 
Bannock are likely to have been originally ſmall Parcels of M. for h. 
given to the Miller and his two Servants ; and the Sequels, wh Maſter 
are ordinarily mentioned with the Diſpoſition of the Multur; x 

probably mean either theſe, or ſome other additional Gratu er- 
given at the Mill for ready Service. See Craig, B. 2. tit. 8. neceſſa 
in prin. & fine. | ; : 8 

§ 18, to the 24, imluſtvs. In. —_ 

I. Although the Mill diſponed is not the Mill of a Barony, wil Ear pen 
if the Heritor diſpones it with the Multures uſed and wont, ut 75 g 
ont expreſſing the Lands out of which ſueh Multure is payal 155 
the whole Lands of which he is the Proprietor, in the Uſe of i: 
Payment, will be thereby aſtricted, Stair, B. 2. t# 7.5 16. 

2. When a Barony itſelf is principally diſponed with its. the f 
and Multures uſed and wont, the Diſponer's Lands of a dil. * 
rent Bzrony, holden of a different Superior, although in Uk Hriction f 
coming to the Milt of the other Barony diſponed, were not in i Multure 
Caſe found to be aſtricted, December 11. 1666. Tenants of or ee 
morton contra Earl of Caſſils and M hiſtvord. | "Wy 

3. Uſe of Payment of the inſucken Multures, if much exc '< A _ 
ing the Quantity of outſucken, preſumes Aſtriction, but wii ea b a 
a notabilis exceſſus the Preſumption is not founded, March 1 4. 16; SH x ": 
Mackay contra Menzzes. | | : | 6 
J. In the Cafe of a Baron diſponing Part of his Barony te 
held Feu of him, without any Clanſe of Aſtriction, Thirlag 
the Mill of the Barony is not inferred, if the Charter bear the d. The 1 
mon Clauſe, pro ommi alio oncre ; but the older Deciſions ſcen f acquire- 

import, that a Feuar was not liberated from the Aſtriction to! mas 5 


Mill of the Barony, unleſs his Feu was diſponed to him cum ation to c 


4 let 


7 

is, November 26. 1631. Oliphant contra Earl of Mariſhal, Ju- 

7.1629. Newliſton contra Inglis, and Stair, B. 2. tit 7. $ 17. 

. Thirlage can only be inferred from Deeds of the Proprictor 
| Fiar of the Lands pretended to be aſtricted, not from the 

eds of Tenants, Poſſeſſors, Wadſetters, or Liferenters ; and 

m thence it is, that no Proceſs tending to conſtitute a Servitude 


lag 
| fr 


cr OW ſtained againſt the Tenants, if the Maſter is not called, Febru- 
80 9. 1628. Laird of ¶ urdis contra Tenants, 
he (i 


S 25. 
r of 


or b to the Maſter's Victual-Rent not carried to other Mills; and 


Len t not only becauſe he muſt needs ſell ſome Part of his Victual- 
5 nt for his ordinary Occaſions, but becauſe it is preſumed that 
K ' Maſter could never mean to reſtrain himſelf in ſuch an Ar- 
__ le, June 11. 1621. Keith contra Tenants of Peterhead, And 
[01 and Horſe-Corn are Portions of the preſent Crop ſo indiſpen- 
. 9 7 {l; th oducti F tl . FC F 

y neceſſary to the Production of the next, that they can never 


underſtood to fall under any Aſtriction how extenſive ſoever. 

E. The Tiend paid to the Miniſter is a neceſſary Exception 
In this Aſtriction; and, in general, the Thirlage of Tiend is ne- 
& inferred, except with reſpect to the Mills which belonged to 
Burchmen, who had Right both to Stock and Tiend, Starr, B. 


tit. 7. $17. in ſine. 


1557 
„ un 
Jaya 


of |: d 26. 


6. c 

ww . The ſame Grain which is ſubject to the Aſtriftion of omnia 

5 5 a, being brought into a Town ſubject to the ſame Mill by the 
ſe 


riction of invecta & illata, is exeemed from the leaſt of the 
d Multures. This was lately fo decided, but croſs to a Deciſi- 
of December 11. 1678. Sir Andrew Ramſay contra Town of 
taldy. N 

. See our Author's Explanation of Thong Fire and Water con- 
ed by a Deciſion, February 22. 1707. Adminiſtrators of He- 
Is Hoſpital contra Brewars in Canongate. | 


t in t 


of I) 


exc 
Withdl 


ny to: | 

lage 5 TE " a 7 | 
= "WS: The Neceſſity of ſome Title to be the Foundation of Thir- 
3 acquired by Preſcription appears in this, that. the bare Uſe, 


oming to a Milt voluntarily, paſt Memory, can never infer an O- 
ation to come always, without ſome Title to which ſach Uſe of 
py coming 


CN 
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1. The Thirlage of omnium granorimm creſcentium is not extend- 


76 . 
| coming may be aſcribed as a Thing not voluntarily done, by; 
i Obedience and Conformity to the Title. . 

2. Dry Multure is a Gratification paid by the Perſons aſt 
to the Maſter of the Mill, for the Permiſſion either of going 
another Mill which lies more commodious for them, or of ſch 
if ſome particular Grains ſubject to the Aſtriftion, as Bear for ai 
1 nary, by the Sale of which the Maſter's Money-Rent hape 
chiefly to be made. 5 „ | 

3. Thirlage may be extinguiſhed, either by the expreſs Ren 

| _. ciation of the Proprietor of the dominant Tenement, without ji 
Mi other Solemnity ; or by diſponing the aſtricted Lands cu n 
| ms & multaris, providing the Diſponer at the Time has Riglt 
the Aſtriction; or by preſcribing a Right of Immunity from! 

Aſtrition, which to accompliſh there is no Need of any poſi 

Act denying the Multures to be due, but ſimple Forbearanc: 

ask them on the Part of the Proprietor of the Mill, for a Colom ext; 

of forty Years, is ſufficient to give Freedom and Immunity, WW. 
cember 7. 1665. Veitch contra Duncan; Stair, B. 2. tit. 7. H. As th. 
„ died in 
reof he 
ch were 
ftment, 
Diſpoſitic 

Infeftme 
contra L 
V 7orn/? 


WE onjunct 
Wh vent, u 
had wi 
Liferen 
er Tock 
Proviſio 
. tit. 2 


— ES ROE r 
— ů 


: By OL 
not ext 


9 Re 


§ 29. 


As one by Preſcription may acquire a Right of Immunity fr 
the whole Aſtriction, ſo one may acquire an Exemption from x 
other Services accompanying- the Thirlage by the ſame Me: 
ſuch as theſe here mentioned. ; 


in the firſt Place, not the Maſter, though they abſtracted by! 
1 Warrant, December 11. 1667. Earl of Caſſils contra Sheriff of 6 
1 way. The Quantity of Abſtractions is commonly proved by 
Defenders Oaths, becauſe other Means of Probation are in! 
Caſe hardly practicable. | 


§ 10. 

. See the 
22. 8 Ic 
With 
Wks, that 
D the Hu: 
Vice ough 
e, to mal 
ute herital 
ie ſecond 
lent to 
ImMOon? \ 
vill ſuper! 
L. 2. 


| § 30. La ds whet 
[ll ; | | | | lier was 
= In the Action of abſtracted Multures, the Tenants are n him i 


§ 31, 32 & 33. 


1. The ſervient Tenement being purchaſed by the Prop 
3 of the dominant, the Servitude is extinguiſhed fo effectually, t 
Lit if he alienate this Tenement, the Servitude he had forme): 
| on it will not revive without being conſtituted new. 
118 2. See our Author's Example of the Limitation of this ſet 
Rule, in a Deciſion, Func 21. 1667. Watſon contra Feuars of 

herinan | ; | 


* U 


177 Mk 77 
$ 39. 


Fon junct Infeftments to Man and Wife, which now are ſo 
f uent, were unknown to our Anceſtors ; who thought that the 
5 had well provided for their Daughters given in Marriage by | 
Liferents of the Terce, and by the jus relifte: But, when ; | 
Wer Tochers became faſhionable, Parents, not contented with | 
broviſions of the Law, introduced conjunct — craig, 
| lil. 22. § 3. 


§ 40, 41, 42 & 43. 


. By our. Law, which we derived from Normandy, the Trans 
not extend to Lands acquired during the Marriage ; but later 
oom extended it even to thoſe, Craig, B. 2. lit. 22. § 10. in 
y, o. 


As the Terce extends only to ſuch 3 wherein the Huſ⸗ 74 
ba Wi ied infeft as of Fie, it is conſequent, that, of ſuch Lands > 
a he flood once veſted in the Fie, but which before his | E 
Et were completely alienated, ſine fraude, by Diſpoſition and | | 
cftment, and likeways of ſuch Lands to which he had Right 
D. ſpoſition, but which were not actually veſted in his Perſon 
Inteftment, there is no Terce, January 27. 1669. Bell of Bei- 
ollie Laird of Rutherford; and January 29. 1706. Carruthers 
. ra Johnſtou. But in one Caſe the Wife has the Terce of 
ds wherein her Husband was not infeft, namely, when the 
. was in ora to infeft the Son in the Lands agreed to be 
en him in a Contract of Marriage with her, Craig, . 


910 
' of OW See the Caſes of the greater and leſſer Farce, Craig, L. 2. 
22. § 10. in fine. 71 
e u. With reſpect to the firſt Head of the Brief, Sir Thomas Crais = 
| Wk; that ic ought to be inſtructed by ſuſficient Documents, 7 


che Husband died veſt and ſeiſed; and, till that is done, the 1 
ice ought not to proceed. And, without Doubt, ſo it ought 1 

e, to make an unqueſtionable Service; ; yet the being habite and 1 
Pte heritable Poſſelſor will juſtify the Inqueſt for ſerving. As 1 


co | 
% (© {cond Head of the Brief, he thinks the Law has been more A 
acl; lgent to the Wife than to the Heir; for an Objection to the 6 


Wrimony will not ſtop her Service, but the Objection of Baſtax- 1 
vill ſuperſede his, till it is cognoſced upon in we proper Court, | 
9 L. 2. tit. 22. $ Ol. 


Ils ſel 
8 of ! 
* 
9 


* 


RAA 
e * 


78 BUDOK He 


5. In this Matter of the Terce, the Law creates, the Inq 
conſtitutes, and the Judge applies the Right to the Subject * 
divides: The Service gives the jus ad rem, but the kenning _ 
tual Diviſion veſts the jus in re, March 15. 1632. Relict of Jen 
of Dawick contra-------. | | 

6. As the Terce is intended by Law to ſerve only as an d 
mentary Proviſion to the Wife, it is therefore not extende j 
Superiorities, Blench Duties, Tacks, Patronages and Reverſin 
becauſe theſe are not proper Subjects to yield an Aliment, a; a 
being productive of conſtant Fruits and Profits, Craig, L. 2. i; 


2. A 
Dugh in 
eſt the 
ing tlie 
the Cal 
wers, 7 


22. § 12. The chief Subjects, therefore, of the Terce, oi Wee 
Lands and Tiends veſted by Infeftment, and Infeftments of Me it alſo 
nualrent, June 24. 1663. Eliſabeth Scrimzeonur contra Murray, a e Right 
February 13. 1628. Counteſs of Dumfermling contra the Cal of the | 
Dumfermling. | Es Inced by 
7. It ſuffers a proportional Burden of all debita fundi, but is) Thomas ( 
affected with the Husband's perſonal Debts, Craig, L. 2. lil. a band; \ 
§ 12. in fine. | | of it, f 
8. The Terce extends to a Country-Houſe with its Off: Aliment 
but theſe Things ſubject to the Terce, which, by their Nat tly witl 
are incapable of a Partition in themſelves, muſt be diſtributed antine, - 
the Fruits and Profits which they yield, Craig, L. 3. fit. Son, whi 
5 10. N rent to t 
9. The Reaſons induQtive of the Act 10. Parl. 3. Cum. In thi. 
excluding the Terce of the Wife who has any other Pro h more 
were theſe: 19. Becauſe proviſio homines toltit proviſionen ln mſtantine 
240. Becauſe it was underſtood to be ſo by our Law, B. 2. 0.288*<</i9:12 
16. $ 6. Reg. Majeſt. 3tio. And is fo by the Cuſtoms of al the W 
Nations. 479. Becauſe the Legitim, which is alſo a legal] dies wi 
viſion, is only due when the Children are not provided; for (i for We 
dren provided, and claiming their Legitim, are bound to call by our 1 
See our Author's Obſervations on the Act. "os Child: 
10. The Wife will have Right to the Terce of Lands di C teſy 
by her Husband, wherein the Diſponee was not infeft befor WP Want, 
Diſponer's Death; becauſe the Diiponer could only be denude! Iſſue of 
the Diſponce's Iafefiment: So that, as he died veſt and ſcid . en b 
the Fie, his Relict is conſequently intitled to a Terce, as of e. 01 4 
ject to which he had ſtill the complete real Right veſted in tor the 
at the Time of his Death. See Daus and Anſwers, p. 300 not ha 
11. The Terce is excluded by Forfeiture and Recoyzii Froviſion 
and by whatſoever Way the Husband is ſine fraue diveſſed ae to af 
Fic, and by the Adultery and wilful Deſertion of the Wife. “ jeg 
EY us 


L. 2. tit. 22. § 12. | ins" 
: | 1 e rei pe 


2. A Charge upon an Adjudication for the Husband's Debts, 


Felt the jus in re in the Adjudger, as to denude the Husband 
ing the Legal, and thereby to bar the Terce, lately ſo found 


5 44 
. We certainly derive the Courteſy from the Normans, who 


e Right of V iduity, becanſe it continues only during the Vidu- 
of the Husband, which however Bannqge thinks has been in- 
Inced by later Cuſtoms, and that originally it was for Life: 
Thomas Craig ſpeaks of it as proviſional and alimentary to the 
band; which does not ſeem to quadrate ſo well with the Na- 
of it, for the Liferent of the Whole exceeds the Meaſure of 
Aliment: But he judges much better of it, though not ſo con- 
tly with himſelf, in deducing its Grigin from a Reſcript of 
antine, in B. 6. tit. 60. of the Cod. whereby the Eſtate of 


rent to the Father. | TE | 
. In this Matter of the Courtefy the Relation of Father is 
h more pointed at than that of Husband ; for the Reſcript 


mſtantine does not ſay res matris or axsris, but res que ex ma- 


> fine fort ad fia, devolute. And, by the Law of England, 
1 the Wife's Eſtate ĩs entailed to the Heirs male of her Body, 


2 dies without having had Iſſue male, there can be no Cour- 
for Want of Iſſue, who by Poſſibility might have inherited; 
by our Law the Courteſy is only due where there is a live- 


U 
o cab Child For if, as Sir Thomas Craig ſays, L. 2. tit. 22. §H 13. 
Go Courteſy had been given to the Husband to preſerve him 
* Want, it would have taken Place whether there had been 
5 Iſſue of the Marriage or not. So that the Courteſy ſeems 
| (8 Liven by the Law, as a proper Liferent for the Father of 
fer of an Eſtate defcending from Anceſtors, not as a Pro- 
4 in for the Husband of an Heireſs; for, kad that been, it 


not have differed fo much from the Terce, which is the 
Proviſion of the Wife: Therefore it would ſcem that it is 
ue to a ſecond Husband, while the Heirs of a former Mar- 

ſurvive, who are to inherit the Eſtate. | 
In this Reſpect chicfly the Terce and Courteſy are alike, 
acy reſpectixely take Flace upon thoſe Subjects, wherein the 
: | VWus 


cogytii 
Ted 0 


I: 


ugh in ſome Caſes made equal to an Infeftment, yet does not 


the Caſe of the Creditors and Lady Efther Ogle, Daubts and 
wers, P- 309. a | oy 


We it alſo to Euglaud. In Nermandy it is known by the Name 


Son, which deſcends from the Mother, is made to belong in 


- \w Cl 
. 


By 
2 


Lands deſcended to the Husband from Anceſtors, or if he acqy 


Wife in the one Caſe, and the Husband in the other, died ing 


as of Fie. | 
4. With reſpect to the Terce, it is not conſidered whether t 


YaC 
ed them by a ſingular Title; whereas the Courtefy takes Ih 0 


on o 
only in thoſe Lands to which the Wife ſucceeded as Heir, Jy } whic 
22. 1709. Lawſon contra Gilmor. Thus the Liferent of the Wh ated wi 
ſcems to have been given to the Father, as at the Head of 2 dceme: 
mily poſſeſſed of an ancient Eſtate which had deſcended from B. 2. 
ceſtors. 

5. The Terce does not extend to Burgage Tenements, 
the Courteſy extends to all, without Diſtinction, which come) 

Deſcent : And the Reaſon is, that the Terce is only an alinsMheſ Ex: 
tary Proviſion, which might well be thought fufficient vii but a 
extending it to Houſes in a Town, that ſeem to be reſerved rs in the 

the Conveniency of the Heir's Reſidence, and are not Subje 
well capable of a Partition; whereas the Courteſy is an univei 
Right, which occaſions no Partition, and is too extenſive to be ci : 
ſidered as alimentary, Craig, B. 2. tit. 22. § 12. and Chap, 8 Concer 
Leg. Burg. 3 . 8 reſpect 

6. Although both the legal Liferents are created by Lau, Benefice 
the Terce, requiring the Partition of a certain Subject, req At the 
alſo ſome ſolemn Acts to perfect it; whereas the Courteſy, N eſe two 
quiring no Partition, is completely veſted ipſo jure upon the Mi lars, or f 
Death, without any Solemnity; becauſe in Effect it is no more i iends; tl 
a Continuation, as it were, of the jus mariti, by a different Iii enefice. 
and under a new Denomination, Craig, L. 2. tit. 22. § 13. fees, the 
- 7. Although the Courteſy is as effectually veſted by the Io the R 
as if it were done by the Superior's Inveſtiture, ſo as not only tion wha! 

ſtop Nonentry, but to be free from Ward and Relief; yet i The N 
Husband thereby has not the Caſualties of Superiority, whid ing ſo m 
conjunct Infeftment would intitle him to; for ftill it is but a idating t. 
rent, not participating of the Nature of the Fie, as a con ly ſcree 
Fie reſolving into a Liferent, and as Liferents by ReſervaaWs were nc 
do, Craig, L. 2. tit. 22. § 13. | wards in 

8. Whether a Child legitimated by a ſubſequent Mari little fec 
will be deemed the having a Child, fo as to intitle the Fata nhappy 8 
the Courteſy, is doubted. The Law ſeems to require a M mply wit] 
born in lawful Wedlock. On the other Hand, the ſubſoqq . 44 88 
Marriage, which gives to the Children themſelves all the Pry Even aft 
ges of Legitimacy, ought to work the ſame Effect with 1 preſented 
to the Parents. See Bannage's Comment. p. 60. Val. 2. | 8 Part ; 

| | a are to fe 


Need their 
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ler the | : 
Y a Canon of the Leteran Council, anno 1179. the Alienati- 


Acquir 

5 bh 0 on of Tiends were prohibited; but the true decins mcluſe, 
„ J } which theſe are only underſtood to be which had been con- 
Wa ted with the Stock before the Lateran Council, have always 


f af 
m 4 


deemed to be without the Verge of the Canon's Prohibition, 
„ B. 2. tit. 3. § 10. 


$ 7. 


heſe Exemptions were at firſt only perſonal to the preſent Poſe 


ome h 


alime 

wits, but afterwards were extended even to their ſingular Suc- 
ved rs in the Lands, July 15. 1664. Crawfurd contra Preſtongrange. 
Subjel ; 1 — | 
mixer $ 9 & to. , 

be on 


Concerning the Reſtraint which were put on Elergymen, 


hap. 4 
reſpect to the long Tacks they had been in Uſe to give of 


aw, \ Benefices, ſee Stair, B. 2. tit. 8. § 17, 18, 19 & 20. 

req At the Reformation the Benefices of the Church conſiſted 

teſy, eſe two Things; of Lands which were let out for a Term 

e Mears, or for Perpetuity, for a certain Rent or Feu-Duty; and 
orc tMicnds ; the firſt the Temporality, the laſt the Spirituality of 
nt Ii enefice. The Nobility and Gentry having an Eye to the 


fes, the Reformers very naturally purchaſed their good Lik- 


13. | | 
he eo the Reformation, by giving up to thoſe Perſons of Di- 
only tion what they themſelves could have no Power to accompliſh. 

yet i The Nobility, once poſſeſſed of the Benefices, thought of 


whid 
It a La 


conjul 
ſervat 


ing much as of ſecuring their new Acquifitions ; and, b 
idating the Titulars, extorted from them long Tacks, which 
ably ſcreened them as to the Spirituality; for Titulars and Bene- 
5 were not then prohibited to grant long Tacks, as they were 
wards in the Year 1617. But as to the Temporality they 


Mara little ſecure without the Crown's Confirmation; which, in 
Father {WWnhappy Situation Queen Mary found herſelf, ſhe was forced 
a yply with; and her Grant was ſeconded by an Act of Parlia 
abſcq „Ad 88. Parl. 10. Q. Mary. 4 


Even after tlie Reformation, ori the Death of a Titular, the 
preſented one to the Benefice : But he was {till a Laick ; and 
Wy Part of the Benefice was not in Tack, the Laick-Titular 


e Pri 
th ny 


Sa 


reed their Benefices to be erected into Lordſlips and Baronies, 
| | L which 


Care to feu it out. However, being but as Liferenters, they 


r ae — 
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- Church-Lands, without Diſtinction, were annexed to the (in 


which conſiſted of Abbots and Priors Lands; for the Bin 


Lands were never erected. ; 
5. At the Majority of King James VI. in the 15 87. they; 


ts acco! 


ce. 
The R 


with the Exception always of the Tiends of ſome few erecti e the 7 
nefices ; and with a Power to the King to feu out the Land; Wi only 
he might ſtill have ſome Means left to gratify thoſe in his Fay d ; for 
But he was thereby reſtrained from making new Erections; ui” = 
being made, notwithſtanding, came afterwards to be ratif x 8 
Courſe in Parliament, Act 29. Parl. 11. Ja. VI. INE 
6. The Third of the Benefices, intended for a Proviſion t: Accor f 
Miniſters in the Year 156 1. did but ill anſwer the End, it p ** | 
very hard to levy it from Perſons ſo much diſinclined toy h 5 15 
The King therefore took the Opportunity, in the Year 16% pA 1 * 
the renewing the Grants of Erections, to burden them ey l 65 
with Stipends; of which, however, the beſt did not exceed; icke 
That ame Year, Epiſcopacy being reſtored, the Act of Annen * 1 
was reſcinded in fo far as concerned the Biſhops Lands, & ade os 
Parl. 18. Ja. VI. | b 
; 8 19 f Y bw we h 
5 POM Which of t 
I. The Severities exerciſed by the Lords of Erection, nc. p * 
ly over their Vaſſals, but thoſe alſo liable in paying them Ti g all 4 : 
becoming clamant, and King Charles, upon his Acceſſion, u IH 
his Father's Project in his Eye, of reſtoring Abbots and}: 
to their Seats in Parliament, by giving the Benefices to Miri 
under the Titles of Abbot and Priors, but efpecially intcnaWt ha 
make every Heritor caſy as to his Tiend, made a vigouros ds is non 
unſucceſsful Attempt to revoke all Erections, which endl e . . 
in the general Surrender and Submiſſions; ſo much more pr öre. 65 
was the Power and Intereſt of a few Lords of Erection, tha 1c 4 
of all the great Number of more private Men who were irchale 1. 
to be benefited by the ſaid Revocation. | ping a 6 
2. The Matter of the general Surrender and Submiſſion ein 5 D. 
cluded in this. 1929. That, for the King's Intereſt, an An * ad 
out of the Tiends ſhould be reſerved. 2do. That the 1:W..;.. 55 I 
ſhould have the leading of their own Tiends in all Caſes, © may afte 
Faculty to purchaſe thoſe not deſtined to certain pious Uſcs. WW = | 
That a fifth Part of Stock and Tiend ſhould be the Rule of 
ation, with the Eaſe of a fifth Part of the Tiend-Duty wht: 
| Tiend was ſet ſeparately from the Stock. 410. That Tie These Ti 
tably veſted ſhould be fold at nine Years Purchaſe, and y 44 25 


5 fold at Qs 


Z 2 | TX * 83 
e Vila ts according to their Quality and the Terms of their Conti- 
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ce. 
The Reaſon of the King's Eaſe was this, That, in the Caſe 
e the Tiend was ſet ſeparately from the Stock, the Duty was 
nonly far above the true Value of what was paid for the 
d; for Men were glad at any Rate to purchaſe the leading 
cir own Tiends : A fifth Part, therefore, called the King's 
was deducted from ſuch Duty, and the Reſidue accounted 
1 — | 

According to the preſent Rule of Valuation, the Tiend is a 
Part of that Duty which is paid for Stock and Tiend ſet 
ly, or a Fourth of the Duty which is paid for the Stock ſet ſe- 
ely, which amounts to the ſame. ED 

The Lords of Erection reſerved their Feu-Duties, ſubject 
ver to be redeemed by the Crown ; but that Right of Rever- 
$5 diſcharged in favour of the Lords of Erection and their Aſ- 
s, by Act 11. Se. 4. Q. Anne. . 
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by we have no Need of theſe Piſtinctions whereby to diſco- 
Which of the Parties is intitled to the Prerogative of Probation, 


9 p ſe, by AF 30.41690. Se]. 1. Till. and Mary, a joint Proba - 
- 18 allowed in all Caſes to the Heritor, as well as Titular. 
ue 0 | 


S 14 & 15. 


ce that which might be a good Argument againſt a Sale of 
ds is none againſt their Valuation, whereby that geod End is 
ed, of giving the Heritor the leading of his own Tiends ; 
fore, by Act 23. Seſſ. 4. Will. and Mary, all the Biſhops 
ds, and thoſe of Colleges, may be valued, though they cannot 
rchaled ; by which the Heritor has at leaſt this Convenience, 
pying a valued Tiend. And, beſides, there is this great Uſe 
ving a Decreet of Valuation, that, upon an Improvement of 
ands producing the Tiends, they remain aſcertained by the 
tion for ever, though perhaps not the twenticth Part of what 


< may afterwards yield. 

le of | | | 

uber L | ' 

pa Theſe Tiends, which are given to the Patron by AF 23. Se. 
. 


d Ad 25. Seſſ. 4. William and Mory, are thereby ordained 
bold at ſix Years Purchaſe. 3 
N 2. Theſe 
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fis. However, it is thought the Hypotheck would not extent 


8 SO0XK 
# Theſe Tiends which have been conſolidated with the $y 
being either reſerved when the Lands were fold, or being f 
when the Lands were reſeryed, are ſubject, by the ſaid 4% 
to a Valuation, but not to a Sale. + 
3. Obſerve, in the Af 23. Seſſ. 4. Will. and Mary, jy 
Remedies againſt the common Artifices made Ule of to diſiq 
the juſt Deſign of the Law, by the Titular on the one Side, an 
Heritor on the other. | | 
4. Becauſe the Rights to Tiends are often exceeding dark, 
have their Origin jn very lame Titles, the Law has therefore 
a low Value on them; and, on the other Hand, the Titulzr, 
ing bound to accept of ſo ſmall a Price, 1s exeemed from a; 


tolute Warrandice. 
§ 18. 
1. As Tiends are debita ſrufum, not fundi, it is conſe 


that the Arrearsof Tiend cannot affect a Purchaſer of the Land, 
that the preſent Heritor is not liable for them while a Lifere 


has the Right to the Fruits, February 20. 1662. Earl of Cal»WWraudule: 
contra Monro, and June 24. 1663. Menzies contra Glenurchy. & ry Thi 

2. The Miniſter poſſeſſed of a modified Stipend, but vi, L. 1 
not allocated, may from any one Heritor demand effecuWiW2. Inhib 
his whole modified Stipend, if ſuch Heritor's Tiends arc ids four 
ficient to ſatisfy it, December 3. 1664. Hutchiſon contra Earl ( not ma 


Credito 
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far as our Author carries it, to reclaim the Fruits which hare 
purchaſed bona fide, See the Notes on B. 2. tif. 6. § 12. 

3. But the Miniſter poſſeſſed of an allocated Stipend, is ct 
ed to demand it only from the Intromitters with the Fruits ft 
particular Lands upon which the Stipend is allocated ; but the 
may demand as far as their whole Intromiſſion can reach, not; 
portionally with other Intromitters ; and even although they 
made Payment to the Heritor or Tackſman before they: 
charged by the Miniſter, February 19. 1629. Kirk contra Gil 
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$ 19. 


1. A Spulzie upon an Inhibition of Tiends will be ſuſtain: 
gainſt an Heritor receiving a joint Duty for Stock and Tien, 
not againſt the Tenant paying ſuch Duty, when in Uſe ſo toc 
becauſe the Tenant is favoured by the Law, as not knowing! 
to diſtinguiſh them, See Sfair's Trends, B. 2. tit. 8. $ 23. 

| * 
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je 418 This Kind of Inhibition needs no Regiſtration, becauſe it is a 


eing {; t of Citation, ſerving only to interrupt the tacit Relocation 

A Tiends ; whereas the ordinary Inhibition is a ee Diligence — 
Wating Io: to give it Effect. 
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ruhe Exaction of this Annuity is in Diſuſe ſince the Year 16; 74. 
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be attained than that which, for the like Purpoſe, was 
| provided by the Civil Law, and required the Proof of 
Wraudulent Alienation; for here the publick Prohibition makes 
Fry Thing acted to che contrary to be preſumed fraudulent, 
L. i. . 12. 5 -- 

E. Inhibition may be raiſed on a depending Action; but the 
rds found, that a libelled Summons, before it was executed, 
not make a depending Action, Fuly 19. 3706. Elpbingſton con- 
& Creditors of Strichan. 

3. Obligations which cannot receive immediate Execution, 
h as thoſe which are conditional, and exiſt only in Hope, or 
oſe which are preſtable at ſome diſtant Term, are not the proger 

uundations of Inhibition, Stair, B. 4. tit. 20. 85 29. 
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notp $ 3+ 
hey i | | | 
0 6 Inhibition a only to reſtrain the Alienation of Rights 
Cin ade real by Infeſtment, when Infeftment is neceſſary to their 


Iupletion; and to Rights made real by Law without Infeftment, 
be Terce 3 Courteſy; but it would not bar the Alienation of 
Pond with a Clauſe of Infeftment, on which Infeftment has 


ſtain followed, Stair, B. 4. tit. 5o. § 2. 

iend . In a Competition between an Inhibiter and an Adjudger, 

ſo to not the Priority of the Inhibition which is reſpected, but the 

vingerity of the Grounds of Debt on which it proceeded. Thus a 
23. erior Adjudger, on a Ground of Debt prior to the Inhibition, 
2. ö be preferred; for the Inhibition could only reſtrain the con- 


tractng 
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tractin gof poſterior Debts, ſo as to affect the Heritage, but cod 


not bar the Effect of legal Diligence on a Debt prior to it. 
3. Inhibition reſtrains only the granting poſterior volunty 


his St 
- ppriſing 
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Deeds, not thoſe which are in Satisfaction of prior Obligement 3 bo = 
whether general or particular, July 22. 1675. Gordon contra J. : n Obi 
" Ee | F 
4. Poſterior Deeds of Alienation cannot be annulled by i, _ 
Inhibition as to all Intents, but only in ſo far as concerns the px. Sev 
ticular Debt whick is the Foundation of it. 5 . 5 
5. Inhibitions are not only underſtood to prohibit the Ale. 13 
nation of what one is already poſſeſſed of, but alſo what he nm 4 pe-Prin 
aſterwards acquire, providing always the new Acquiſition (tl '* 5 Bett 
happen to ly within the Juriſdiction where the Letters were t: » ſing fift 
giſtred, or that the Letters are regiſtred in the general Regiſt o: for 
December 15. 1665. Mr. John Elies contra Keith . As 
6. Inhibition, being a perſonal Prohibition, does not militate x ut conſ; 
gainſt the Deeds of the Heir of the Party inhibited. b 1 
| 8 | . Wuid, anc 
S 5. ,, and cc 
5 3 | : e Lands 
The Execution conſiſts of two Parts; one for the particu - A8 t 
Intimation of the Debitor, which 1s performed either by perſon * kf 
Notice, or by leaving a Copy at his Dwelling-Houſe, or, N 3 
Want of Acceſs, knocking ſix ſeveral Times at the moſt pater infefin 
Gate, and affixing thereto a Copy; the other by Publication, ll er, 
crying three ſeveral Oyeſes, and by reading the Letters at H, ge or 
Croſs of the Head-Burrongh of the Juriſdiction where the Par 3 
inhibited dwells, and affixing thereto a Copy. All which ti: an App 
Meſſenger muſt particularly certify in the Execution; for what 


. | contra 
not therein certified is held as omitted, July 28. 1671. A: 


contra Johnſton, and Fuly 11. 1676. Stevenſon contra Iimes. N 1. Heri 
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1. LTHOUGH neither Lord Stair nor our Author 

| A deduced the Origin of Appriſings higher than fro 


Ad 36. Ja. III. yet it is manifeſt that they ve 
fully as well known in Alexander II's Time, as appears by Chep.2 
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WE iis Statutes. And we find a very great Reſemblance of our 


W ppcifiogs in L. 15. $ 2. F. de re judicata. | | 
2. See the firſt Form and Method of leading Apprifings, Starr, 


_—_ ; 3. tit. 1. $13 & 14. and the Form of the Brief of Diſtreſs 
C = ere mentioned in Chap. 49. Quon. Attach. See alſo our Au- 


Por's Obſervation on Act 36. Ja. III. concerning the Eſtimation 
Lands of old. | 5 

z. As the Meſſenger is directed firſt to fearch for Moveables, 
erewithal the Debts may be ſatisfied, before he proceed to ap- 
ie the Lands, the Execution muſt bear that he did ſo, and 
Hund none, elſe the Appriſing will be null, January 29. 1624. 
y- Pringle contra Ker. 

4. Between the Day of the Denunciation and that of the Ap- 
Filing fifteen Days mult interveen, without reckoning either thoſe 
o; for the Want of a Day will caſt the Appriſing. 

F. As in all Sales there muſt be merx & pretium, and the Price 
Put conſiſt of numerate Money; fo here, in this judicial Vendi- 
Won, the Debt and Ground of the Appriſing muſt be certain and 
Huid, and muſt be eſtabliſhed active in the Perſon. of the Appri- 
r, and conſtituted paſſive againſt the Debitor and Proprietor of 
Wc Lands. | 


— 6. As theſe Debts, which are moveable in their Nature, and 
* 1 Won which ſummary Execution may be had, are the only proper 
„ endation of an Appriſing, therefore an heritable Debt folloved 


Infeftment, or to which Requiſition is made neceſſary by the 
Wonception of the Bond, muſt be firſt rendred moveable by a 
arge or Requiſition, before the Appriſing can proceed; but z 
Wm that is heritable only by Deſtination may be the Foundation 
en Appriſing without a Charge, Fuly 4. 1627. Edgar and John- 
oo” coitre Filayſon, and Fuly 10. 1629. Clackmannan contra Barrou- 


7. Heritable Subjects only are appriſcable, as Lands, Annual- 


Srry the bygone Mails and Duties of the Lands, nor the Arrears 
W Annualrent incurred before the Appriſing, July 25. 1623. Earl 
Errol contra Laird of Buctie, and March 13. 1627. MacGhie 
ia Living /ton. | 18 | 

8. The very Decreet of Appriſing has ſever: particular Effects, 


WE to carry thoſe heritable Rights that require no Infeitment to 
eie Completion. 24do. It denudes the Debitor of his Lands as 
certain Effects, November 20. 1624. Laird of Lg contra Te- 
W'ts. 3. It renders the appriſed Subject litigious from the De- 
+ CT | BUNCIAation , 


1 ts, heritable Bonds, liferent Tacks and Reverſions, for Move- 
Ples are not; and from thence it is that the Appriſing does not 


. It has the Efficacy of an Aſſignation, which needs no Intima- 
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nunciation, { as the Debitor may not ds any Thing to affe ! 
to the Hurt of the Appriſing, if the Appriſer is not #2 mor in q 
taining his Decrect. 410. Being obtained by a Superior, it con 
lidates the Property with the Superiority. 5. It is a ſuffices 
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Title in an Action of Mails and Duties, but not in a Remoriy | vgs x 

for Want of the real Right by Infeftment, Stair, B. 3. f.: fo A; 

- - 16. tothe 22. Ee. . atk 
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9. Since the Legal of a Minor continues to his twenty fi 
Year, and that during the Legal, in the Caſe of a Major, the 4, 
priſer poſſeſſing the Lands is accountable for the ſuperplus Ren 
beyond the Payment of his Annualrents, and muſt impute then 
in Payment of his Principal, it may be naturally thought, thx 
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in the Caſe of a Minor, the Appriſer is thus accountable for 1 
Superintromiſſion till the Minor's twenty fifth Year, that is, 4M it 3 


ring the Minor's Legal; yet it is otherways, and the Appriſer b 
accountable only during the Minority, Act 6. Parl. 23. Ju. l 
Act 10. Seſſ. 3. Parl. 1. Charl. II. It would ſeem, that, in th 


ommene 
An Ap 


. * 50 . 
extending the Minor's Legal in the firſt Act, the Legiſlature hw 10 15 
had an Eye both to the Minority and the anni utiles, but in the lu... n1ces, | 


a 4. 166: 
De pra: 
ated, wi 
Without a 
W on the 

t, noway 


Act has only conſidered the Minority itfelf. 
„„ 


t. When a Minor ſucceeds in the Right of redeeming an 4 
priſing, the Law gives the Minor — as in his own Right 
a new Legal, which, as to its Confinuance, is governed by hi 
own Age, without regard to his Predeceſſor's; and when a Mzj 
ſo ſucceeds to a Minor, he is at leaſt allowed a Year and B. 
wherein to redeem, and as much more as there happened to n 
main unexpired of the ordinary Legal of ten Years in his Pre 
ceſſor's Time, which he is intitled to in the common Right« 


Althouf 
in his C 
debt, or | 


an Heir. N. B. What is ſaid of the Legal of - ſeven Years, the Det 
AF 6. Parl. 23. Ja. VI. muſt be how anderſtood as ſaid of iWRioht wit 
fen, to which the Legal is prorogated. 5 Pee accept 

2. To uſe the Order of Redemption with Effect, the Debit this Ele 


muſt not only conſign the principal Sum and Annualrents, butz 
ſo the Expences which have been beſtowed in leading and pertet 
ing the Appriſing ; and, in a Compt and Reckoning with the 4 
priſer upon his Intromiſſion, he will not get Allowance of Expenc 
beſtowed on the Subject, although profitably laid out, unleſs thi 
were abſolutely neceflary to its Preſervation ; for, as to any Thi 
leis neceſſary, one can never be in bona fide to lay out Money a 
Subject wherein he has only a redeemable Right, February 20. 105 

| Nevin 


Former! 
not inſt 
Iſtained a 
22 
The Co 
Duties an 


* 


W's goth Deciſion, and June 26. 1677. Graham and Boyd 
3 Mallsch, obſerved by Stair and Dirleton. 
Concerning the different Kinds of Intromiſſion, and the Per- 
by whoſe Intromiſſion an Appriſing may ſometimes happen 
eextinguiſhed, ſee Jamiary 14. 1669. MacKenzze contra Roſs, 
J. 12. 1670. Kennedy contra Cuning ham. 
he Appriſer in Poſſeſſion paying the ſuperplus Rents to the 
or, where there is no poſterior Appriſer, is not an Intro- 
Won chargeable on the Appriſer, it being no other than the 
Sc to a Man his own; but a ſecond Appriſer would oblige 
to impute what he ſo gave to the Debitor in Satisfaction of 
Don Sum. | | 1 
Intromiſſion after the Legal will operate an Extinction of 
Appriſing, if an Order of Redemption has been uſed before its 
ration to keep it open, or an Action of Compt and Reckon- 
ommenced, July 7. 1676. Edgar contra Miln. | 
An Appriſer taking Poſſeſſion mult be accountable, zanguan: 
alminiſirator, for what he might have intromitted with, and 
ing to a Rental, but with Defalcation of all proper and juſt 
Frances, February 9. 1639. Broombill contra Lauder, and Ja- 
4. 1662. Seton contra Roſewall.. | V 
De praxi the Appriſing being ſatisfied within the Legal is 
ated, without either Reſignation, Renunciation or Reduction, 
Pithout affecting the Debitor's Infeftment, ſeeing the Infeft- 


ell 
in 0 
ons. 
Helen 
orig 
lit.; 


y fifth 
fo Ap 
Rent 
then 
„ the 
for hi 
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an don the Appriſing ſubſiſted only for Security, as a parallel 
Ri t, noways excluſive of the original Proprictor's Infeftment. 
yh 

| Maj C 5 & 6. 

nd Di | SI 808 x 

| tor Although the Superior, being charged to enter the Appriſer, 

Prei in his Choice, either to comply with the Charge, of to ſatisfy 

dict e pebt, or by offering a Sum equal to the Value of the Land, 

ard the Debt appriſed for exceeds it, and to demand the Appri- 

o igt with abſolute Warrandice for the Sum received; yet, if 


Pee accepts the Year's Rent for the Entry, he cannot after that 
this Election. | | 


Debit | 
W formerly Superiors were not bound to enter Appriſers who 


buta 


perket not inſtruct their Debitors Infeftments; but now Charges 
the 3WWiſtained againſt Superiors for infefting Appriſers, ſalvo jure cu- 
mh t & ſuo, without producing the Debitors Infeftments. 

{5 th 


| The Compoſition is a Year's free Rent, after Deduction of 
7 Thu puties and real Burdens contracted with the Superior's Con- 
ney on - | 

. 160! 


deni 


= 15 4. When 


©&ox65 A 


r 2 
4 2 2 
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4. When a Liferent, eſtabliſhed with the Superior's Conſett 
fects the whole Lands, the Payment of the Year's Rent, int 
Caſe, is ſuperſeded till the Liferenter's Death, Fuly 18. 1; 
Baird contra | 

5. This Compoſition is not due to the Superior when |; 
himſelf the Appriſer, June 10. 1671. Scot contra L. Druntani 
| 6. The firſt Appriſing without Infeftment, of ſuch het 
_— Subjects as require no Infeftment to their Completion, is they 
mo ferable Right. 
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firſt effe 
the firſt 
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1. Tt is not a general Rule, That a Charge upon an Appl 
to infeft is equal to an Infeftment ; for, as it is only calculate 
a particular Purpoſe, it muſt not be extended beyond its Lin 
Thus a Charge is equal to an Infeftment, with reſpect to th: 
perior and Co-Appriſers, but not with reſpect to a Diſponee 


A preſi 
pparent 


—_ Debitor before Denunciation of the Apprifing, whoſe Infeſi et contra 
= after the Charge, if before the actual Infeftment on the Appii . | 
= will be preferred, March 10. 1683. Newton's 58th Decifi, | The tet 

2. The AFR 31. Seſſ. 1. Parl. 1. Char. II. introduced the either fro: 
j ing Abbreviates of Appriſings, and of getting them allowed by ime that 
j Lords, and recorded within fixty Days of their Date, to ſeneſ alls and I 
[ as a Rule whereby to determine the Preference between co 67th Dec 
| ing Appriſings, but noways made neceflary to their Validity. The Ber 
the Lords Deliverance upon a Supplication of the 8th 7 ut to ott 
in Stair's Deciſions. Thus the Appriſing firſt allowed will, oi Januar 
Parilus be preferred; but till an Appriſing not allowed, u Though 
the Superior is charged, will be preferred to one allowed, iiſ!ained to 
Charge on the one was prior to the Allowance of the other. ſing then 


| Heir. 
§ 11. 5 
1. The firſt efſeQual Appriſing of theſe Rights which n 


Infeftment to their Completion, and whereon Infeftment hu 
lowed, is that Appriſing whereon Infeftment has been firſt d 
ed, or the firſt Charge given: But of theſe Rights, which « 
require no Infeſtment to their Completion, or, although the 
on vhich none has followed, the firſt Decrect of Apprifing' 
firſt effectual Appriſing within the Meaning of the Act: 
the Lords found in the Caſe of Deuar and Newlards. = 
2. In all Caſes the Year and Day is to be computed {ro 
Date of the Decreet of the firſt efſectual Apprifing, Ji 4. 
Laird of balfar contra Deglas. | 
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3. The Privilege of being within Year and Day reſpects only 


ett : 
10 firſt effectual Appriſing, but not the ſecond coming in Place 


, int 


. 16; 
rl of Northesk. 


L. Here, as in all Caſes where a Day is adjected, ad majorem 
pertiam dies cœptus habetur pro completo, February 25. 1680. Wad- 
contra Salmond. | : 
The Appriſers who have the Benefit of coming in pari paſſit, 
bound to relieve the firſt effectual Appriſer of the whole Ex- 
ces laid out on his Appriſing, without bearing any Share of it 
Peelf, ſince it is all he has in Recompence for their coming in 
$ paſſu, February 5. 1663. Graham contra Reſs. 


§ 12. 


en b 
lay 
herit 
they 


\ ppt; 
alatel 


s Lin | 
» th: WY. A preſumptive Heir, or an eldeſt Son, aliagui ſucceſſurus, is 
je pparent Heir within the Meaning of this Act, June 19. 1668. 


\feftn 


Apt 
an. 
the 


t contra Naſmith, and February 17. 1675. Mac Lurg contr a 
(00. ; | . 5 

The ten Years within which Appriſings are ſo redecmable, 
either from the Date of the Heir's Infeftment thereon, or from 


ed Hime that the Appriſing became publick, by purſuing an Action 
Gr ails and Duties in virtue thereof, November 20. 1683. New] - 
com 67th Deciſion. | | 2 | 


The Benefit of this Act is extended, not only to Annualrent- 
but to other perſonal Creditors, becauſe they might have ap- 
January 9. 1677. Hay contra Gregory. | 

Though the Act ſpeaks only of expired Appriſings, yet it 


lity. 
ie 1 


ill, « 


whe 
ed, i{p!ained to mean Appriſings, either expired at the Time of 
r. 


Slew. H 


$ 13 & 14. 


Haſing them, or expiring thereaſter in the Perſon of the appa- 


h 1 

t 8 The general Adjudication is null, if any Thing more is ad- 
{t af gd for than the exact Amount of the principal Sum and An- 
ich ents then due, and conventional Penalty, by Act of Sedc- 


February 26. 1684. 


ins WY For determining the Preferences of Adjudications, by the g 
:eſtabliſhed with reſpect to Appriſings, the executing a Sum- 


of Adjudication is made egual to the Denunciation in Ap- 
gs; a Decreet of Adjudication is made equal to the Decrect 
prifing ; and a Charge on the Adjudication is made to have 
e Effect as a Charge on the Appriſing. = 
HH | | 3. Con- 


22 


3F 
Den 


. 
4g 
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the firſt upon its Extinction, December 13. 1672. Street contra 


9 


ok n 
3. Concerning the Abbreviates of Adjudications, which 5 

only to be ſigned by the Lord who pronounces the Decreet, f 

Art. 24. of the Regulations, Chap. 24. Act of Sederunt, Jas 
18. 1715. 

4. The Rule in the Deciſion, Fanuary 21. 1682. the Loth d 
ſerved by Newton, which prefers Adjudications to volunts 
Rights granted by the Debitor after Citation in the Summan; ; 
Adjudication, takes Place ouly i in curſu duigentie, and when t 
Adjudger is not in ora. 


| bt of tl 
ral Cha! 
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§ 15, 16, 17 & 18. 


The Uſe of the general Charge is, to render the Heir x 
nelly ſubject to the Debt, if he does not renounce : And: 


Uſe of the ſpecial Charge is, to render the Eſtate, to which hen 12. 16 

enter, ſubject to the like Execution for his Debt, whether it nes not 

the Debt of his Predeceſſor conſtituted againſt him, or his ſterior v 

pn Debt, as if he were actually entered to it. Peeive the 
It is to be adverted, that the Adjudication which folly: 24. 1 

the. Becial Cha arge, is the new Adjudication which is com | 

Place of Apprifings; but that which follows the Renunciation 

the general Charge, is the old Adjudication contra hereditaten: 

cento, of which our Author here treats. | 1. The 
3. Moveables, which were 77 b5:is deflincti, cannot be carrii Wd the Dire 


thi is Adjudication, but by Confirmation only, November 24. s rendre 
Campbell contra Baxter; though this was once doubted in the Hnſent of 
of one Hag ie contra her Daughters, obſerved by Spots/woud u him, wh 


the es 21 Adjudicatiors. | Ws therefo 
. Moveables, however, of another Character, which e Purcha 
not in bouis deft 3 but ol have belonged to the Heir l ecrcęt of + 


entred, as the Rents of Lands become due ſince the Defir Ger the Le: 
Death, may be carried by this Adjudication, becauſe they er 6. Sei 
be carried by other Means, and mult therefore be confiderel 2. By th 
Part of the hereditas jaces. Wt procced 

5. Heirihip Moveables may be carried by this Adjudic:Þnly the | 
and alſo Tach Subjects as were heritable, but were rendred ni {ame Su 
able after the Defunct's Death, which m ay happen in the C:l&!i-Mion o 
a Reyerſer's uſing the Order of Redemption of the Wadſct. err Credit 


7 


and obtaining a Declarator of Redemption, the Redemption 0 and 
ney, not having been in bouis defini, could be carried by no e and ſix 
Means, Starr, B. 3. lit. 2. 8 47. Ne Execut 


5. If an apparent Heir charged to enter do not renonne I g to the A 
mult be charped to enter Heir in ſpecial, befpre the er W3. The f 
ſtate can be adjudged, either for his own proper Debt, or of of th 


. 


| TE ME 
ebt of the Defunct, now made his Debt by the Effect of the ge- 
ral Charge. | 19 5 


§ 19 & 20. 


1. Upon an Adjudication in Implement, whether for the Fie, 
for the Liferent, the Superior will be decerned to receive the 
Ijudger, July 10. 1628. Harris and Cuningham contra Lindſay, and 
February 24. 1675. Hamilton contra Cheeſly. | | 

2. 1110. By this Adjudic.tion the ſpecifick Lands diſponed are 
ly adjudged, for the Expences of the Adjudication muſt be 
0 herways recovered. 24d. It paſſes againſt the Heir without a 
arge to enter. 37i9. It can have no legal Reverſion by the Na- 
re of it. 49. Other Adjudgers come not in pari paſſu, Decem- 
12. 1677. Fraſer contra Creditors of Lord Fraſer. Sto. It be- 
mes not effectual by a Charge, though a Charge would exclude 
pfterior voluntary Rights. G. The Superior is not bound to 
Neeive the Adjudger, without inſtructing his Author's Right, 
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fon 24. 1663. MacDonald contra Laird of Glenurchy. 
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aten, 


1. The Sale of Bankrupts Eſtates proceeded formerly according 
wrricl WH the Direction of +44 17. Parl. 3. Charl. II. but as that Law 
4. I. 
the 
gd wt 


him, which was hardly ever to be obtained from a Bankrupt, it 
Ws therefore provided by Act 20. Se. 2. Will. and Mary, That 


ich e Purchaſer ſhall have good Right to the Eſtate by the Lords 
ir þ:(&ccicet of Sale, upon a Proof of the Debitor's Bankrupcy, whe- 
DefuWWer the Legals be expired or not: According to which Acts, and 


6. Se. 5. K. William, theſe Sales do now proceed. 
@ 2. By the 26th Article of the Regulations 1695. the Sale can- 
Wt proceed till the Decreet of Ranking is extracted; and com- 


* C2: 


ered: 


dic: only the Proceſſes of Ranking and Sale are carried on by one and 
ed e {ame Summons ; upon which all real Creditors, in the actual 
e C:l&1{-Mon of the Eſtate, are cited in common Form of Law; but 
ct. er Creditors, with all pretending Intereſt, are cited edictally, up- 
tion: ſixty and fiftecn Days, at the ordinary Places, and upon twenty 


e and ſix Days at the Pariſh Church-Door where the Lands ly. 

Ne Executions of the edictal Citations muſt be recorded accord- 

ne to the Act of SoCerunt, November 23. 1711. 

une . The firſt Step in a Sale is the taking a Proof of the Rent, a 

r of of the Value upon which the Lords fix a Price, and a 
| = | Proof 


no b 


as rendred ineffectual by the Proviſo in it, which required the 
onſent of the Proprietor, where a legal Reverſion was competent 
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SO 0O£Xxk H. 
Proof of the Bankrupcy. And the ſecond is, the Letters of ini 
=_ mation iſſued from the Signet, containing a Deſcription of te 
| Lands, the Price, and Form of Roup, to be executed again} 
the real Creditors perſonally, or at their Dwdling-Houſes, and: 


: : os 
4 | gainſt the perſonal at the Market-Croſs of the particular Juriſcic len * 
WM on where the Lands ly; againſt the common Debitor at the Ma. uſtry, a 
\ ket. Croſs of the Juriſdition where he dwells : And, for a ma; F 
| general Intimation to them and all others, they muſt be publiſh 
| at the ſix adjacent Pariſh-Kirks named in the Letters. | 
— . — | — end Law 
Sith Kno 
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ATURAL Obligations are generally ineffectual in L, onght a 
yet ſometimes they are productive of an Exception, x non 5 
when we ſeek Repetition of what is naturally due, thou i * 
not by Law. [ 8 ; bs. tas k 
2. Natural Obligations may ariſe, either from bare Promik;, 70 1 
without a Cauſe, from Deeds of Perſons diſabled to contract, « 8 1 . __ 
from Decds wanting the neceſſary Solemnities. ; 5 a — 
3. The Obligation merely civil, is that againſt which ther ce of Del 
lies a perpetual Exception, or Cauſe of Reduction, as that of Fru he 
and Circumvention, and the like ; fo that the mixt Obligation Wi" ng 3 
as participating of the Nature of the other two, is that which i 4 Al & 0 
truly effectual in Law. ” been only 
| 4. In an 
5 3 * ed; but 2 
1. As there is no Obligation which has not its own pro Offer to x 


Nigatory, at 
. 
5. Our La 
ful, and g1 


Cauſe, ſo the ſtared Cauſes or obligatory Facts ariſe from one u 
other of the four Sources here mentioned. | . 
2. The Engagements which form Contracts are of two Kind 
they are either the Effect of mutual Conſent; or, 20h. Of ti: 
Conſent of one, as in negefium gejlio; or they are formed wil 
out the Conſent of either Party, as the Engagements of a Tu | 
The firſt form the Contracts, the laſt the guaſt Contracts. 1 As Fun 


95 


98 5 & 6. 


Cid hich are governed the Communication of our Labour and In- 
Mar. BE ſtry, and of the Things which our Wants demand. 


li Rules concerning Contrafts. in general. 


2. 1270. All Sorts of Contracts are permitted, which neither of- 
End Law nor good Manners. 2do. They muſt be entered into 
Sith Knowledge and with Freedom. 3tio. As Contracts are 
brmed by Conſent, no Man can contract for another without a 
wer ; ſo that Contracts can affect only thoſe who are Parties to 
em. 4to. The Agreements in Contracts are only revocable by 
e common Conſent which made them. 510. The evident com- 
hon Intention of the Parties muſt explain what is obſcure. 60. 
hen the Intention is dark, we muft keep to that which is moſt 


onght always to be explained according to the Senſe which di- 
iniſhes it. 9no. The Obligation to give one or other of two 
Fhings, leaves one at Liberty to give either. 10970. The beſt of 
ſe Things, which are better and worſe of their Kind, is not 
ie, but what is merchantable. 119%. The Price of Things 
t fed muſt be regulated according to their Worth in common 
ſe. 12m9. The Eſtimation of Things neglected to be deliver- 
muſt be according to the Value they had at the Time and 
ce of Delivery. And, lily, The Senſe of the Clauſes of Con- 
acts muſt be limited to the Matter of which they treat. 

3. Conditions inherent to the Obligation itſelf make it pen- 
it till they exiſt; but being annexed to the Performance, they 
ſpend only the Effect of it till they are purified. | 


ed; but a Promiſe is pure, and immediately binding. Thus 
Offer to pay, not accepted in the Offerer's Lifetime, is not 
Nigatory, and binds not the Heir, une 25. 1664. Allan contra 
1 


5 Our Law acknowledges all Pactions which are in themſelves 


| „el, and gives them Effect, Act of Sederat, Noventer 27. 1592. 
wil: 2 
Tu $ 7. 
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As Fungibles, which are the>peculiar gubje cts of this Con- 
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nd + 1. The Subject-Matters of Contracts are the many Ways by 


Fobable. mo. When the Words are contrary to the plain In- 
tntion, we muſt keep to the laſt. 8 v. The uncertain Obligati- 


4. In an Offer or Tender the Condition of Acceptance is im- 


6 0K 
— becauſe of one of their eſſential Characters of periſhing 
their Uſe, can only be repaid in Kind; fo by their other eſſen; 
Character, that many of them are to be found of like Quality ay 
Value, fach Repayment is not only made practicable but eaſy. 
2. By our older Cuſtoms, this Contract of the Loan of h. 
ney was only to be ſatisfied by a Repayment of the fame intrinſ 
Value, At 37. Parl. 8. Ja. I. and Af 37. Parl. 6. Q. My 
But poſterior Cuſtoms made the cvrrent Coin, according to i; 
extrinſick Value, ſufficient in all Repayments and Redemptions, 

3. The Law gives not only Recourſe upon the Drawer, but i 
on all the Indorſers of a Bill, if duly negotiated ; which it is u. 
derſtood to be, if it is preſented in due Time for Acceptant 
when the Bill is drawn on certain Days Sight, or after Date, an 
proteſted for Non-Acceptance or Non-Payment, as the Ct; 


2. The 
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requires, the Drawer or laſt Indorſer being thereof timely ad via. The * 
This Recourſe will not be denied, when the due Negotiating is is anſu 


ſtructed by ſome juſt Impediment, Fuly 1. 1676. Dr. Wal of its e 


contra Simfon. Rs = Our L. 

4. Bills are probative without either Witneſſes or being ho oſtaries : 
graph, in favour of Commerce, and becauſe there is leſs Hass the R 
from Forgery in Bills, ſince not being to ly over, as other Dei of Depo 
do, they come ſpeedily to be called in queſtion. aſe, Tuly-1 

5. Inland Bills, as well as Bills of Exchange, being protel:M. The Er 
for Non-Acceptance or Non-Payment, are regiſtrable within ifcſticks, ; 


Our La- 
rs, but h 
q them, F 
le contra 2 
When t 


Months of the reſpective Days of Date and Payment, to beti 
Foundation of a ſummary Diligence for making effectual the Su 
therein contained, with Intereſt from either of theſe reſpe& 
Days, according as the Caſe is: But the Re-exchange, Dam 
and Expences muſt be recovere& by an ordinary Action, Ati a 


Parl. 3. Charl. II. Act 36. Sefſ. 6. K. Will. IM; they are 
56. Although; by the Words of the Law, inland Bills ſeem our reſtore 
to be made equal in all Points to Bills of Exchange, with ref Perſon j 
to the Matter of ſummary Diligence; yet the Lords have foucmand it, 
that Intereſt is due upon inland Bills, in the fame Manner as 88 The Te 
Bills of Exchange, June 8. 1705. Blair contra Oliphant. Ing concei 
| | x | 25 > ; but whe 
§ 8, 9 & 10. Puſt be th. 
| RE | EE But alth 
1. If in the Loan of Things to be reſtored in Specie, the Muß ing concer 
ner of the Lie is not regulated by the Contract, it is under epoſitatio. 
to be for the natural and ordinary Uſe of the Thing; and if For finc 
Time of the Uſe is not therein limited, it is to be regulated acoWned to b 
ding to the Continuance of the particular Uſe for which the Ted, the al 


was lent. ; 


2.1 


7 

2. The Thing being regularly uſed during the Time, 0 . 
Purpoſe it was lent, if it perithes by Accident, without the Bor- 
rer's Fault, the Loſs is the Lender's ; but it is the Borrower's 
the Accident might have been guarded againſt by uſing his 
n Thing. | | 

E bo Lender cannot call for the Thing till it has ſerved the 
for which it was lent ; and he is anſwerable for Damages oc- 
zoned through its latent Defects : Nay, even in the precarious 
an, the Lender cannot indiſcreetly call back the Thing at an 
taſonable Time, which may occaſion Loſs and Damage to the 
rower, h | 
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$ 11 & 12. 


Ci | | 8 
wia The Thing being demanded, and the Depoſitary being i- | 
is is anſwerable even for the Accidents may betal it, unleſs it 


of its own Nature. 


Valle | 
Our Law, in this Matter of the Care and Diligence of the 


 hol-ſhoſitaries not being reſtrained by any poſitive Law. or Cuſtom, | 
Jars the Rules of Equity to take Place very much in the Fa- 
Debi of Depoſitaries; a remarkable Inſtance whereof we have in 


poſe, July 19. 1662. Fiddes contra Jack. Ts | | 
The Engagements of the Inn-Keeper for the Fact of his | 
eſticks, is limited to what is done within the Inn. | | 


otelte! 


hin {i 


be ti Our Law has not only followed this Edict in favour of Tra- 
e Suns, but has allowed their Oath: z litem for what was taken 
ſpear them, January 3. 1667. --- contra Baird; November 7. 1677, 
Dame contra Angus, and July 24. 1680. Lamont contra Boſwell. 

Ati 18 \V hen the Terms of Depoſitation of a Writing are not ex- 


they are always preſumed to be, That the Depoſitary ſhall 
r reſtore the Writing to the Depbſitor, if he demands it, or 
e Perſon in whoſe Favour it is granted, if the Depoſitor docs 
lemand it, January 25. 1677. Ker contra Ker. | 
The Terms of Depoſitation of a Deed, where there 1s no 
ing concernitig it, are always probative by the Depoſitary's 
but when the Terms are expreſſed in a Writing, the Writ-. 
Wult be the Rule, February 24. 1675. Cowan coutra Ramay. 
| But although the Depoſitary's Oath, where there is no 
16 Mu ing concerning the Depoſitation, will prove the Terms of the 
deritoWPcpolitation of a Deed, yet it will not prove the Dcpolitation 
nd ifi For ſince Deeds, once out of the Granter's Cui ody. are 
ed ac ved to be delivered to him in whoſe Favour they were 
xc Thc, the allowing ſuch a Proof of the Deeds being penny 
| 7 | wou 


m onl 
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e fou 
er as 0 


CY 


Adminiſtration of a Factor of their own Appointment. 


for which it was impignorated. 


8 „„ 
ae be to allow a third Party's Oath to be a Proof whercy 
defeat the Preſumption of Law in favour of the Delivery, 

8. Sequeſtration is a Kind of Depoſitation, whether it be 
luntary or judicial. The laſt is chiefly uſed in our Law on 
Occaſions : When, during the Ranking of the Creditors Inte 
on a Bankrupt's Eſtate, or during the Dependence of an A0 
concerning the controverted Right of Property of an Eſtate 
during the Time that an apparent Heir deliberates, being abn 
and in Ignorance of his Affairs, the Lords put the hereditas ja 
the laſt, and theſe other Eſtates in the reſpective Caſes, under hat is 
aring v 


times the Lords ſequeſtrate a Man's Eſtate till he pay ObedWMM..+ be re 


to their Orders, as lately in the Caſe of Maxwell of Strowhan; ui are wil 
is a common Compulfiture in E»glaud, but here there ate Mition an 
Examples of it. | idly to | 

9. Conſignation is a Kind of Depoſitation, concerning 1 jur 
this is an eſtabliſhed Rule, That a Debitor, orderly and vi ans the 


Simulation, conſigning in the Hands of a Conſignatary appi 
ed in the Writing to which the Matter relates, or appointed 
Law, is liberated, and not accountable for the ſupervenient Ii 
vency of the Conſignatary, July 28. 1665. Scot contra Sm 
and February 15. 1673. Mowat contra Lockhart. 

10. The Thing depoſited may be detained for the nec: 
Expences beſtowed on it; becauſe, by our Law, wherever 40 
is competent, Exception is alſo competent, if inſtantly vel 
February 18. 1662. Earl of Bedford contra Lord Balmerino. T fir 

11. Several Depoſitaries of one and the ſame Thing are i tine 
natura rei, liable in ſolidum for the Reſtitution of the Thing a 
ſited. 


Soler 
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§ 13 & 14. 


1. Although our Cuſtom does not allow the Creditor to ſl 


Pledge, yet he may poind it; and his Poſſeſſion thereof in WM 1-1 as 
of the Contract gives him a real Right in it, which prefers I ally forme 
the Diligence of any other Creditor ; who cannot aftect it ent; whe 


than as to the Reſidue of the Value, after Payment of ti iy of an 


n, cannot 
ve Letter, 
t of an Ac 
by it: But 


2. Although the Pledge may be appriſed and fold by Ot 
a Judge, yet the ſureſt and leaſt queſtionable Way, accordi 
the Strain of our Law, whereby to make one's Payment i 
out of a Pledge, is to aſſign over the Ground of Debt toi 


| Agreement 
Truſtee, who may thereupon arreſt the Pledge, and purſ = roy 
Forthcoming of it, 1 Theſe O 


3. b ; ity, while 


TIT Tx 


otheck, our Law, in favour of Commerce, gives to Seamen, 
their Wages, a Hypotheck on the Ship's Freight, and to the 
ircr a of Ship, for the Charges of Reparation, it gives a Hypo- 
k on the Veſſel herſelf. | 


Y abn | | § 15. 
acc 
1nder i 
0 
)bedier 


1; wh 


Vhat is paid in the Way of Tranſaction, though afterwards 
aring with the utmoſt Evidence to have been noways due, 
jot be repeated as indebitè ſolutum; becauſe, in a Tranſaction, 
are willing to abate of what is their juſt Right, to avoid the 


are ation and Trouble which accompanies debateable Matters. It 

ay to be thought, in this Matter, that this Diſtinction of the 

ö u juris & facti would take Place in our Law, ſince the 
with | 


nns themſelves are not agreed about it. 
appt 5 | 
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00 ol ſtinction between the requiring Writing as a neceſſary 
ing 
8 


Solemnity of an Obligation, and as a neceſſary Means 
roving it, ſince, without the neceſſary Proof, an Obligati- 


Out the neceſſary Solemnities to its Conſtitution, becauſe an 
gation cannot be available without its Proof: But the Reaſon 
ic Diſtinction will appear in this Conſideration, that an Obliga- 
7 


which does not require a Writing as a Solemnity, being once 
ally formed, may be proved by ſome collateral written Do- 


to ſl 
in i 
ers hit 
it fa 
the ty of an Obligation, which requiring Writing to its Conſti- 
n, cannot be vervally formed to any Effect. Thus One's 
ve Letter, declaring a Promiſe which he had made for Pay- 
t of an Accompt, will be an effectual Proof of the Obligation 
by it : But if the Miſſive ſhould ſet forth the Reſult of a ver- 
agreement for the Purchaſe of Land, and a continued Purpoſe 
rfect the Bargain, there would (till be locus penitentie. 

Theſe Obligations which require Writing as a neceſſary So- 
Wity, while they are yet verbal, leave one at Liberty to reſile, 
1 | | or, 


7 On 
cordi 
t fi 
ot to! 


puri 
. Gi 


. Beſides the Maſter's, Superior's, Titular's and Miniſter's | 


T firſt Sight there may ſeem to be no ſolid Reaſon of Di- 


ay ſeem to be as ineffectual to all Intents, as it would be 


nt; whereas ſuch Document would ſignify nothing to the 


100 II. 
or, as our Law phraſes it, there is locus penitentig. Conceny 
which, ſce January 28. 1663. Montgomery of Skermirly aul 
Brown - Marcy 5. 1628. Macgill contra Edmoudſton; Decent 
1628. Oliphant contra Monorgan; January 29. 1630. Laure Cat 
Keir, and dy 16. 1636. Keith contra Tenants. 

3. Although Writing, by our Law, is fo eſſential to the d 
ſtitution of certain Rights, yet they may be limited and reſts 
by verbal Agreements; for the locus pauitentie has no Place in fa 
liberatoriis, December 12. 1661. Hepburn contra Hamilton of Ci 
F. ebruary 8. 1666. Keir contra Hunter. 


geir Dates, 
it Pollibili 
7. Prom 
ills have; 
8. The. 
lame at the 
dorſation 
1 25. Se 
9. Some 
lauſe diſpe 


4. Gratuitous Promiſes of the ſi nalleſt Value, and which Mert in Co! 
no Connexion or Relation to what is onerous, cannot be pros 24. Chil 
by Witnelles ; becauſe otherways it would be giving too mad, Fun: 
to the Memory, Underſtanding aud Integrity of the moſt Pr lich by a 
Men: But, if Promiſes are incident to Bargains in re mera ep them, 


they are probative by Witneſſes; but the Circumſtances of k 
gains both ſerve to make the Matters negotiated better und 
ſtood and remembred, and to be a Check on the Knavery of h 
neſſes, y 3. 1668. Donaldſon contra Harrower; February 9. 16; 
IV ood contra Robertſon j* Fanuary 19. 1 672. Deuchar coutra Brix, 


ade 


1. By the firſt Act the W riter and Witneſſes were to be ink 
In the Body of the Writing; by the ſecond, the Witneſſes . 
ordained to ſubſeribe as ſuch. © 
2. The Nullities in W ritings ariſing from theſe Statutes vl E 
received by Way of Exception, becauſe they are of that Kin. D 
to appear upon the Writing prima facie ; for good Grouns 
Reduction will always be received as Exceptions, if inſtanthy 2. The $ 
rified. hing, unfi 
3. The Witneſſes Knowledge of the Party ſubſcribing, a ſuffctenc 
the actual Execution of the Deed, is requiſite. z. The Þ 
4. The inſerting and ſubſcribing of the Witneſſes is alſo n to the 1 


2. Ailign: 
timated b 
lackwood. ; 


neceſſary to Executions and Inſtruments of all Kinds, notvhich he ha 

ſlanding that theſe are aus officii. 4. The 8 
5. The Nullity of not deſigning the Writer ar Witneſſe Fice, and tl 

not be ſupplied by condeſcending on either; but the Vi boſſeſſion 

ing alive may ſtill inſert them before the Writing i is made Lin. 

in Judgment. . The II 
8. AT eſtament is good, though ſigned by one Notary, ſtipulated, 

NMiniſter, having all the other Solcmnities. pment, or 
7. Deeds bolograph necd no Witneſſæs; but they Fro dts, 


* 


cir Dates, for if they did, they might eaſily be antedated with- 
It Pollibility of detecting the Fraud. _ | 

7. Promiſſory Notes have not the Privileges by our Law which 
ls have; but the Lords incline to ſuſtain them as probative. 

8. The Law permits no Deed to be blank in the Creditor's 
lame at the Time of granting, with the ſingle Exception of blank 
dorſations of Bills, and of the Notes of a trading Company, 
4 25. Seſſ. 6. K. William. | 9 85 

9. Some Deeds are effectual without either Delivery, or the 
lauſe diſpenſing with it: As Bonds of Proviſion to Children, ex- 
pt in Competition with the Parents Creditors, November 11. 
624. Children of Elderſiy contra his Heir. 2do. Mutual Con- 
acts, June 29. 1625. Crauſurd contra Wallance. z tio. Deeds 
hich by a reſerved Right or Faculty give the Granter a Right to 
eep them, June 19. 166 8. Halden and Lauder contra Shorfwoed. 


of . Ailignations in favour of one's Cautioner, and for his Relief, 
unW:imated by the Granter, February 24. 1680, MacLurg contra 
of i lackwood 3 | | : 

1 


11 
$ 1 & 2. | 
ELIVERY is the firſt Engagement of the Seller; and 


; Wl 
Kin. D the Obligation to deliver implies that of keeping in 
the mean while with reaſonable Care. | 


2. The Seller is bound to receive back any faulty and defective 
hing, unfit for its Uſes, if he did not make known the latent 
luthc ney. | x 

3- The Buyer's chicf Engagement is, to pay the Price accord- 

to the Terms of the Contract, and the Intereſt of the Price 

hich he has not duly paid. 85 

4. The Seller may retain the Thing ſold as a Pledge for the 

ice, and the Buyer may with-hold the Price till he 1s ſecure in 
Poſſeſſion of the Thing, when there appears Danger of Evic- 

k | | 

. The Intereſt of the Price may be due, even when it is not 
ſtipulated, either in virtue of a legal Demand after the Term of 
Pment, or when the Thing ſold is productive of Fruits and 
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oK 1. 

6. In a Sale, theſe Acceſſories are only to be accounted Parts 
of the Principal, as being fixed to it, which are of that Nature x 
to render the Principal the better for its proper Uſes; and there 
fore they are underſtood to be fold, if they are not reſerved. By 
in the Sale of a Houſe, Pictures of Value, though impannelled, ar 
Statues, though fixed to Pedeſtals, would not be eſteemed a Par 
of it ; although they would paſs as ſuch to an Heir, who is inti 
led even to what is ornamental of the Houſe which he ſucccedsty 
if any was fixed to it. 
7. Reſolutive Clauſes annexed to a Sale, which, by being P; 
of a written Contract, muſt needs be known to the after Purch 
ſers of the Thing ſold, who cannot be fuppoſed to purchaſe with 
out conſidering their Author's Rigbt, affect voluntary ſingil 
Succeſſors; but not neceſſary Ones by Appriſing, who cannd 

know their Author's Right. See Stair, B. 1. fit. 14. $6. 


$ 3, 44 5 & 6. 
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1. The Conductor is bound to put the Thing to no other [! 15 0 rok a 
than that for which it was hired, and the Letter is bound to fl. 7 
liver the Thing in a good Condition to ſerve that Uſe. | TE ry 
2. In the Queſtion, How far the Tack-Duty is due when ti Cn 
Crop periſhes, we muſt obſerve a very neceſſary Diſtinction be os 
tween a Crop deſtroyed by unavoidable Accident before it | 3 175 all 
reaped, and after: For, in the laſt Caſe, the Tack- Duty is u his = 1 
becauſe Fruits, being once ſeparated, are no longer conſiderel i the NI. 


Fruits, but as any other moveable Subject, whereof the Peril and 


Hazard belongs to its Proprietor. elf only 


an the Nat 
ature of th 
ence, as ir 
ham Lon 


$ 7, 8, 9 & 10. 


1. As Copartners may contribute differently, ſo their Shares! 
the Copartnery may be unequal, according to the Difference. 
Contribution, whether it conſiſts in Money, or in Labour and! 
duſtry. | PE 
3 cannot compenſate a Loſs owing to their Fault ui 
an Advantage owing to their Procurement, being bound to 9 
cure all the Advantage they can to the Community. 

3. A Partner may diſengage himſelf when he has a Mind, | 
viding that he does not break off at au unſeaſonable Time, to6 
caſion Loſs to the Society, or out of ſome ſiniſter View, to ji 
chaſe ſingly to himſelf, what has been intended to have been 
chaſed for the Benefit of the Community. 
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§ 11, 12 1. 


1 ttiate on the one Side, and the Acceptance on the other, ſigni- 
» RF proper Manner ; that the Buſineſs to be negotiated be in 
* elf lawful, and the Undertaking of it free and gratuitous. 


2. This Rule, of the Mandate's being extinguiſhed by the Death 
the Mandant, holds even in the Caſe of Delegation, when the 
reditor gives a Mandate to his Debitor to pay what he owes him 
ſome third Party ; for, ſhould the Creditor die, the Debitor, 
ter he knew of his Death, making Payment, will not be acquit- 
, February 2. 1628, Executors of the Lord Duffus contra ------- 


. 3. But the Rule has two Exceptions. If the Mandatary, pur- 
unt to che Mandate, has entered upon his Negotiation, he not 


"Wy may, but ought to finiſh it; or if he has bona fide executed 
e Mandate, not knowing the Death of his Conſtituent. 
4. It ſeems to be in the Nature of the Contract, that a Manda- 


execute an Affair, which, perhaps, from perſonal Conſiderations, 
vs ſolely committed to himſelf. Beſides, a Thing which by the 
dinary Courſe of Law does not deſcend to Heirs, can never be 
anſmitted to Aſſignies and Subſtitutes. To this may be added 
e common Principle, That delegatus nan poteſt delegare. 

5. By our Law it would ſeem that the Mandatary is not liable 
rthe ſmalleſt Omiſſion, but for the like Diligence which he uſes 


hat the Mandatary's Service is gratuitous, and the Mandant has 
ſelf only to blame, if he made Choice of a leſs diligent Perſon 


ature of the Commiſſion is ſuch, that it cannot infer exact Di- 
ence, as in a Caſe, Fuly 17. 1672. Earl of Wemyſs contra Sir 


lun Them. 


§ 14. 


A tacit Mandate is inferred from ſome Action which may rea- 
Fly import a Commiſſion, or in ſome Circumſtances from the 
ence of the Mandant, February 23. 1667. Renton contra Lamber- 
But a preſumptive one is inferred from the Deed of thoſe, 


1 bo by a particular Relation to the Mandant are preſumed to act 
1 his Warrant; as in the Caſe of an Advocate appearing for a 
f 5 ty, and ſometimes in the Caſe of a Wife acting for the = 
as 8 ban. 


TFT mM 102 


ne . The Requiſites of this Contract are, the Commiſſion to ne- 


y, being a Perſon of Choice, cannot ſubſtitute another in his Room, 


his own Affairs. For which there are theſe good Reaſons, viz. 


an the Nature of his Affair required. With us very often the 


ern 
band, or a Servant for the Maſter, February 4. 166. Patz 


contra Pringle, and November 17. 1665. Howiſon contra Co 2 
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S 15, 16. & 17. 


A general Mandate, with the full Power of Adminiſtration, vil 
never extend to the contracting of a Marriage for the Mandan 
becauſe in that Matter ſo much depends on the particular Choi 
of the Man himſelf; nor to the Commiſſion of Crimes, becai 

one is never underſtood to give a Warrant for the doing of what 
in itſelf unwarrantable ; nor to Acts of mere Liberality, becau: i 
them there is ſo much Matter of Choice and Affection, that th 
Faculty is incommunicable ; nor to the Alienation of immoxe 
able Subjects, becauſe of their Importance, and not being the ori 
nary Subject of Commerce; nor to inſiſt in any criminal Adin 
as being a Matter beyond the ordinary Courſe of Adminiſtration 
nor to annul what has been ſpecially done by the Conſtituen 
nor to diſpoſe of any Thing which before was particularly reſn 
ed; nor to the ſerving the conſtituent Heir, becauſe of the gre 
Hazard that may attend it. : 
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§ 18, 19, 20 & 21. 


1. This tacit Mandate has received a Sanction from the I 
in favour of Commerce; for otherways it would have been in 
practicable for great Traders to have managed their Affairs nit 
any Meaſure of Facility or Expedition, becauſe People would u 
have contracted with their Agents without a Mandate; and 
would be impoſſible to foreſee all the Occaſions wherein a Mandi 
would be required, had not the Law here lent its Aid to fupj| 
that Defect: But Factors and Overſeers oblige their Conſtituent 
only in what relates to the Commerce or Bufineſs over which the 
are placed. 92 | | 

2. The Deed even of the Subſtitute of the Perſon intruſted, 
negotiating. Aftairs abroad, (not at home, where the Neceſit 
of treating with him is not the ſame) and appearing to have t 
Charge of theShip or Cargo, will bind the firſt Conſtituents. 

3. Factors, and Agents who negotiate in that Quality, bu 
not themſclves, but their Conſtituents. | 


§ 22. 


No Deed or Action can be ſaid to amount to an Homologzti 
to which thele three eſſential Characters cannot be applied: k 
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t the Perſon homologating had a ſufficient Knowledge of 
Thing ſaid to be homologated. 2do. That the Action infer- 
the Homologation was free and voluntary. And, 3tio. That 
; ſuch as cannot from its Circumſtances be otherways ſo natu- 
interpreted, as when it is made to import ſuch an Acqui- 
nce or Approbation. Thus, from Want of one or other of 
Characters, no Homologation was found in theſe Caſes, No- 
her 22. 1662. Primroſe contra Dun; February 9. 1672. Cocł- 
contra Haliburton and Burnet; une 6. 1666. Earl of Caſſils con- 
ir Andrew Agnew, and February 14. 166 8. Mactenzie contra 
tom. 5 | | 

gore 


C 23» 


The negotiorum geſtor is bound to follow out an Affair which 
as once begun, till he ſhall have brought it to a proper Iſſue, 
all have put it in the Hands of the Man whoſe Concern it is. 
He is anſwerable for the leaſt Want of Care in his Admini- 
on, unleſs ſome particular Tie to the Perſon whoſe Affair he 
ges, or ſomething ariſing from the Nature of the Affair, ſhall 
a Mitigation of the Rigour of that Rule; as if it was attend- 
h Difficulties in the Management thereof, or if there was a 
ity of looking after it of a ſudden, as depending on a criti- 
ncture, and the like. | | 
He who undertakes ſome new Work, which the abſent Per- 
as under no Obligation to engage in, is ſubject to all Loſs 
happen, and yet is accountable for all the Profits it yields; 
ſuch a Manner, that, if there is in different Reſpects both Loſs 
ain in the ſame Affair, he may compenſate the one with 
. | 
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Simple Cautioners, being only liable in ſibſidium, are never 
d to pay, till the Creditors to whom they are bound 
ign over to them the Debt, and all Securities they have for 
reby the Cautioners may operate a Relief, Farwuary 10. 1665. 
ntra Hay. OY 85 
Concerning the Neceſſity of duſcuſſing in ſimple Cautionry, 
ly 24. 1662. Brisbane contra Monteith, and December. 1662. 
contra Wormiſton. : | 
Piſcuſſion is performed by poinding Moveables, adjudging 
arreſting and purſuing Forthcomings of Sums, according 
Circumſtances of the Perſon demand one oz other of theſe 
s 0 | Diligenc es 
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Diligences ; but when the Principal has neither Goods nor Els 
a regiſtred Horning is Diſcuſſion. | 

4. Cautioners in Suſpenſions formerly were only liable after; 
cuſling the Principal, and, if the Charge was turned into a Liy 
the Cautioner was free; but now they are liable, whether the; 
ſons of Suſpenſion be juſtified or not, if in the Event the Suk 
der be found (though as in a Libel ) liable to pay, which, 
though ſeemingly contrary to that Sort of Cautionry, is hows 
neceſſary, fince Suſpenſions are become fo frequent, Act of Sen 
December 27.1709. | : | 

5. Cautioners in Suſpenſions of real Actions of poinding 
Ground are not bound to ſatisfy the Armualrents ſiifpended,| 
to warrant that the Ground ſhall be ſufficient for that Eud, Ft 
ary 18. 1623. Blackcurn cautra Dryſclule. 

6. Cautioners for loofing Arreſtments are not Surcty for 
Perſon in whoſe Hands Arreſtment was uſed, but for him yi 
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Goods were arreſted, and in fo far only as the Goods thus a 3 8 

ed amount to, Je 21. 1626. Lord Balmerino contra Lickins * Rite 
7. What is faid in the 25th Section in the Text, conc of them 

Cautioners for performing of Deeds not being liable till ther! | 

cipals are diſcuſſed, may be ſaid alſo of proper Cautiones 

Sums of Money; for ſuch cannot be conveened for Pan 

of the ſame till the Principal is firſt diſcuſſed, fince they ar The el 

anſwerable for the Solvency of the Principal, which cam er 

known whether he is or not, till it be tried. e ſubſtant 


8. Cautioners being bound in virtue of an Obligation t 
only aecefſory are liable according to the Oath of the prn 
Debitor, becauſe the ſame Means of Proof which are good 
the Principal, muſt be good againſt the Acceſſory; and, fo 
ſame Reaſon, what might have been proponed by the Princy 
a Defence, but by him was omitted, may be ſupplied by th: 
tioner, if he is inſtantly ready to verify it, Faly 9. 1623. Ani 
tra Executors of Home. | bs 

9. There can be no acceſſory Obligation where there &. 
prineipal one, either natural or civil; for a Defect in the pit 
Obligation, which even renders it ineffectual to produce an 
will not defeat the cautionary or acceſſory one, if there is t 
Remains of a natural Obligation upon the principal Oblg 
ſupport it, November 28. 1623. Shaw contra Maxwell. 

10. Cautioners bound conjunctly and ſeveraily, or bind 
divers Times, without Reſpect to each other, are liable 10% 
but by binding at one Time, and with mutual Reſpect i 
other, arc liable only ro rata. i 
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17. Cautioners have no Relief till they are diſtreſſed, unleſs 
have a Clauſe of Relief, or the principal Debitor declines in 
Circumſtances, January 19. 1627. Thomſon contra Heriut. 

2. A Cautioner paying a Debt without the Principal's Know- 
ge, which he may have defeated, is denied Relief, December 19. 
32. Maxwell contra Earl of Nithſdale. | 

;, Co-principals and Co-cautioners are mutually bound to re- 
e each other, ex natura rei, without any Clauſe of Relief, Janua- 
7. 1675. Monteith contra Roger. 

4. Cautioners for liquid Sums, or Co-principals, having cither 
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ted to the Creditor at the Time he received the principal Bond, 
made free of the Caution after ſeven Years from the Date of 
but Prejudice of the Creditor's Diligence within the ſeven Years, 
what fell due in the Time, which may be made effectual after 
AR 5. Seſſ. 5. K. William. This Act is not extended to Cau- 
ers in Suſpenſions, Tacks, Factories, and the like, becauſe 
Nature of theſe cautionary Obligations is ſuch, that they can- 
be limited to a Term's Endurance, without deſtroying the 
of them altogether, _ EO | 
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§ 28 & 29. 


The chief Vices in Contracts are, 1919. The Want of a 
onable Knowledge of the Matters tranſacted, occaſioned by 
jc ſubſtantial Error, or through ſome natural Infirmity of the 
ties contracting. 2do. The Want of Freedom and Liberty 
vugh violent Force and juſt Fear. 3tio. The Want of Sinceri- 
nd Integrity, and the inducing a Conſent through Fraud and 
priſe; which otherways would not have been given. 49. The 
nt of Capacity to adhibit a juſt Conſent, which is a Vice that 
nits of no Temperament, becauſe, where there is no Conſent, 
re can be no Contract. pt. An unlawful Subject-Matter. 

p. The Vices of Contracts give either Cauſe to annul them, 
0 repair the Damages they have occaſioned, or both. 
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§ 30, to the 34, incluftve. 


. The eſſential Differences between thoſe Donations are, the 
is revocable, the other not, and the Property remains with 
Donor in the one, but is conveyed in the other. 

. A Donation to take Effect immediately is ſq much conſider- 
a Contract founded on reciprocal Conſent, that it is not under- 
d to be perfected but by the Acceptance of the Donee, inſomuch 
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lauſe of Relief in the Bond, or a ſeparate Bond of Relief inti- 
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that, in the Caſe of an Infant, ſome Tutor or Guardian muſt x. 
cept in his Name; and the Donation being thus perfected, c 
Law will compel the Donor to the Delivery of the Gift. 


2. Cuſto 
arges of 
vember 


§ 35. 


1. Proviſions granted by Parents to Children in familia are n 
preſumed to be in Satisfaction of former Bonds of Proviſion, u 
cauſe the Parents natural Affection to his Child in familia mala 
a ſecond Proviſion to be preſumed rather as additional, than 
Payment of the former, except the new Proviſion be containggy 
the Child's Contract of Marriage, June 29. 1689. Young ca 
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2. Aliment to Children is preſumed to be given rather ex 1+ hings of 


tate & animo donandi, than tb lay them under an Obligation, een in Vie 
bruary 2. 1672. Captain Guthrie contra Mackerſton ; July 21. 166; cairn co 
Ludgiuhairn contra Gight, and June 11. 1680. Gordon contra Lt, cded afte 

3. In all Caſes where Aliment is given without Paction, inter; no! 
Perſon capable of making an Agreement, it is preſumed a D iſcharge, 
tion, except the Perſon who aliments is in Uſe to take Money ation, wh 


Boarding. | 

4. According to this Principle, that no Man is preſumel. 
give animo donandi, the Delivery of Victual to an ordinary Bu 
or Seller of Victual, was found to infer the ordinary Price, ut 
the Receiver could inſtruct another Cauſe of Delivery, Fur i 
1677. Home contra famiſon, | | Se 
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7. IS CH ARG Es do not always operate an Extin(i 
1 of the Obligation as to all concerned. Thus a1 
charge to a Cautioner on Payment acquits not 

Principal, becauſe the Principal may be purſued by the Caution 
in Name of the Creditor as his Cedent, Fuly 13. 1675. Scrimt:: 
contra Earl of Northesk. Nor does a Diſcharge to one Co- tun 
not bearing to have been granted upon Payment and Satisfade 
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Mal-admuultration, December 19. 1668, Scion contra — & Debitor 
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2. Cuſtom has exeemed from the ordinary Solemnities, Diſ-— 
arges of Maſters to Tenants, and Diſcharges in re mercatoria, 
vember 7. 167 4+ Boyd contra Story. | 


| $ 3. 
1. A Diſcharge of Particulars, with a general Clauſe, extends 


iſ} N. 
th 


e ng 


0, AS Particulars of a greater Value, if they are of the ſame Kind 
male ich theſe expreſt, but will not extend to Particulars of a greater 
han M alue, and which are of a different Kind, February 24. 1636. 
ned uon contra Arkinglaſs. 


am 2. The moſt general Diſcharge extends not to Clauſes of War- 
dice, Relief, Obligements to infeft, and the like, as being 
hings of that Importance, which are never preſumed to have 
en in View where they are not expreſſed, November 19. 16 90. 
Dalgairno contra Tolgubon; nor to Sums to which the Granter ſuc- 
ded after his Diſcharge, February 14. 1633. Haliburton contra 
Imter; nor to Sums aſſigned over to another before granting the 
iſcharge, although the Aſſignation was not completed by Inti- 
ation, which being the Buſineſs of the Aſſigny to do, the AC 
gnation, as to him the Cedent and Granter of the Niſcharge, muſt 
deemed a compleat Deed without it, February 3. 1671. Blair 
Balgilla contra Blair of Denhead. 8 | 
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| 1. 1590, An Obligation cannot be ſatisfied by Halves. 2b. If 
- alternative, eleclio eſt debitoris. 3tio. Due and orderly Conſig- 
tion liberates without the Conſent of the Creditor. 40. In 
pany Caſes boua fide Payment, though not made to him whoſe 
Right it was to receive it, diſſolves the Obligation, February 1. 
$665. Elphin/ton of Sclms contra Lord Rollo, and January 10. 1679. 
gollege of Herdern contra Karl of Aboyne. = 
2. Between real Satisfaction and imaginary Acceptilation there 
this Difference as to the Liberation of the Debitor, that the firſt 
is all the Privileges of bona fide Payment, the laſt has not. 


§ 7. 


1. That Compenſation operates 7þſo jure appears evident in this, 


at a Cautioner diſtreſtd may propone Compenſation upon a 
har cbt reſting by the Creditor to the principal Debitor, although 


© Debitor has renounced the Exception of Compenſation, for 


1 


my 5 O O III. 


if it did not operate ipſo jure, the Cautioner could not thus hare; Wi Tonatic 

Jas guæſitum to propone it. __ | Les 
2. So neceſſary it is that the Debts be liquid, that the Con, d 

penſation commences only from the Date of the Liquidation, Nebts of 

which it is material in many Caſes to diſtinguiſh, becauſe it ſtops 

from thence the Courſe of the Annualrents of the Debt compen. 


ſated, though the Debt which compenſates is of a Kind that bei 
no Annualrent, December 4. 1675. Watſon contra Cuningbam. 
3. The Debts muſt not only be of the fame Kind and Quality 
but they mutt conſiſt in Quantity, fo as to be commenſurabl: by 
each other; and they muſt be Debts already due, and not dt 
pending on a Condition. SE. | - 
4. Compenſation lies againſt an Aſſigny upon a Debt of th 


Ty Y 
Cedent's due before he was denuded of the Subject aſſigned by | 
Intimation, Jamary 22. 1663. N allace cautra Edgar, and Mu R 
16. 1639. Forſyth contra Coupland. | sour Aut! 
5. Compenſation works its Effect only by a Concourſe of Det oner to 
and Credit between the ſame Parties, and in this Matter Hei dubject wi 
and Fxecutors are as the ſame Perſons with the Defunct; but Ho incom 
Debitor of the Defunct's, acquiring 2 Debt owing by the Define 
cannot plcad Compenſation upon it, becauſe that would be to pu 
it in the Power of the Debitor of a Defunct to prefer any of th 
Defunct's Creditors he had amind, February 8. 1662. Cue 1. The 
contra Farl of Moray. 3 al Diliger 
6. Compenſation is only to be received by way of Exception, llgence, 
but not as a Reaſon of Suſpenſion or Reduction poſt ſententiam, Aion, Fant 
143. Pan. 12. Fa. VI. though the Decreet againſt which i 2. In th 
might have been proponed as an Exception was in Abſence, mation, 


25. 1676. Wright cantra Shes. gainſt futi 


8 | reditor, r 

§S 8 & 9. ct, as fra 

| 1 8 3. 10 

1. Innovation is not preſumed from the taking a new Obl- N itnc fies, 
tion, unleſs it bear ſomewhat ſignifying an Intention not to c-fiſary to cert 
roborate, but to innovate, as the being in Satisfaction of the fu 4. Thoſ 
mer Obligation, or the like; fo that in feveral Caſes it may vert interpe 
ferred, December 6. 1632. Chiſedm tuutrd Gordon, and ji.) 3Mfligned fro 


1633. Lu n contra Scat of If itfiade. | Intimations 
8 ä f the Debi 

§ 10. | cd by him 

| re, | F. Thou 


Confuſion does not operate an Extinction in the Perſon of WMofſeſion, © 
Debitor inrirled to Relief, for ſuch are not abſolutely to be cue comple; 
ſidered as Debiturs : "Thus it is in the Caſc of Cautioners takin | 

| Al 


JJ 
\fonation to the Principal's Bond, or F.xecutors taking Aſſigna- 


lave 2 
| ke is an heritable Debt of the Defunct's; for Executors paying 


Com: critable Debts of the Defunct are intitled to ſfeck Relief for 

2 Debts of that Character from the Heir. 5 
hs 
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f the e y Aſſignation may be eonveyed all Rights in general, which 
d by | are not actually made real by Infeftment, and Liferent- 
Va A Rights fo made real, becauſe in the Perſon of the Aſſigny, 


_ ;our Author ſays, they reſolve into temporary Rights, giving only 
Debi 


Heitz zubject while the Liferenter lives, the Liferent-Right itfelf be- 
but 4 g ineommuni cable. 1 | 5 

fund, EL 5 

0 put - BET 24 7 
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f 1. The Intimation of an Affignation is not confidered as 2 le- 
al Diligence, which may be prevented and excluded by another 
ption iligence, but as an Act neceflary to the perfecting of the Atſigna- 
!, Al jon, Fannary 13. 1629. Frulayhn contra Nielch. | 
ich it 2. In the Caſe of two gratuitcus Afﬀigmnies, the firſt, without In- 
„nation, has a Ground of Preference on the imphed M arrandice- 
gainſt future Facts and Deeds of the Cedent; and, being thus lis 
reditor, may reduce a pofterior gratuitons Afſignation of the Sub- 
ct, as fraudulent, Fuly 15. 1675. Alexander ccitra Lundien. 

3. To an Intimation two Perſons are necefiary beſides the 
bl: MV itn fs, the Aſſigny or his Procurator to intimate, and the No- 
g to certify it, Feel 3. 1628. Scot centra Lord Drumlan ig. 

e 4. Thoſe Acts only, which have in them a certain Character 
beat interpels, in a particular Manner, the Debitor of the Subject 
/ 2Wfigncd from making Payment to the Cedent, are equivalent to 


Intimations. Thus an Arreſtment by the Aſſigny in the Hands 


f the Debitor will ſtand for an Intimation; but an Inhibition 

ed by him againſt the Cedent will not. | 

. Though Afigaations to arnual Preſtations are compleated by 
of WW offeion, Fonrary 18. 1628. Lord Halkertin ccrtra Fuconer; yet 
e comęleating by Inti mation is more to be truſted, as being ca- 
aku | | lier 
Alte 


wer to uplift and enjoy the Rents and Profits of the literented 
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ſier to prove, and is the only Security againſt the legal Aſigny; 
on of the jus mariti in the Caſes where it happens. 

6. The Debitor's bare private Knowledge of the Aſſignata 
without ſome Act or Deed of his in Conformity therewith, gi 
not be ſufficient to ſupply the Want of an Intimation. 

7. The particular Effects of an Aſſignation are, 1 mo. Spec 
Aſſignations to Subjects, which otherways could not be carried hy 
by Confirmation, make Confirmation unneceſſary, 4 26. $ 
2. K. Wiliam. 2do. An Aſſignation to a Debt carries all th 
Diligence which has been uſed for Payment or Security of it, ot: 
ny other additional Security which has been granted, without bei 
oxpreſt. February 3. 1676. Hunter contra Earl of Argyle. zin 
An Aſfignation not intimated is effectual in all - Caſes againſt th 
Cedent and his Repreſentatives. 40. The Oath of the Ceden 
cannot prove againſt the onerous Aſſigny, unleſs the Subject-Ma. 
ter of the Aſſignation is made litigious before Intimation, Fen 
ary 15. 1662. Pitfoddels contra Glenkindy. 

8. The Reaſons that the Cedent's Oath is always good again 
the gratuitous Aſſigny, are, 179. Becauſe no Man by a gratuitoy 
Deed can put his Debitor in a worſe Condition, either as to th 
Matter or Manner of the Proof he may have Uſe for. 24. Ift 
were otherways, many Debts truly ſatisfied might be thus aſſyy 
ed over, without a Poſſibility of detecting the Fraud, Fur 1, 
1665. Wright contra Sheil, and June 13. 1666. Fack contra Mout, 
9. All Exceptions truly exiſting, and competent againſt th 
- Cedent before Intimation, being otherways proved than by hi 

' Oath, are good againſt the Aſſigny. | 

10. Though Intimation made to one of ſeveral Co-obliganz 
is as good for perfecting the Aſſignation and denuding the Cedent 
as if it had been made to all, yet Payment made bona fide to th 
Cedent by any other of the Co-obligants, will be good againſt tis 
_ Aſſigny ; it is ſafeſt therefore to intimate to all. | 


7 | | 
With reſpect to.inchoated Diligences, ſuch as Arreſtments a 
it is a conſtant Rule in our Law, That the firſt Steps ſerve only u 
intitle one to Preference in a Competition, when the remainin 
Steps are followed out {ine mora ; becauſe the Law lends its Aid u 
tke Diligent, not to the Slothful. 1185 
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ion, = ; 

wil N Arreſtment upon the Precept of an inferior Judge 


can only be the Foundation of a Forthcoming before 


Xecid \ himſelf ; but upon an Arreſtment proceeding on Let- 
d bit f Arreſtment, a Forthcoming may be purſued before any 
oe, > March 8. 1634. Smith contra Miller. EL | 

The Precept of Arreſtment can only be executed perſonally 


ſt the Party, when he is actually within the Judge's Territory 


Xing iſſued it ; for his having a Domicile within the Territory 
zti, jot juſtify the actual Execution of the Precept without it, 

the wer 5. 1671. Miller contra Osburn and Biſbopton. | 

dent Arreſtment in the Debitor's own Hands is not authoriſed in 

* j; becauſe it would be in Effect an Inhibition on Move- 
the 


the free Uſe and Diſpoſal of which cannot be reſtrained, 
they are in the Poſt:Mon of the Proprietor, in favour of 
merce. = | 


$ 4. 


By Moveables here are meant, not only what goes to Exe- 
s, but even heritable Subjects not made real by Infeftment, 
may be arreſted as well as adjudged, and the Iſſues and 


630. Ogilvie contra Lord Ogilvie, COD, 
Arreſtments of termly Payments, currente termino, ate not ef- 
il, if the Debitor is truly denuded of the Subject producing 
before the Term, March 23. 1624. Brown contra Hali- 


Sums in Bonds may be arreſted before the Term of Pay- 
February 21. 1624. Brown contra Lord Jahnſton; and, ecdcn: 
Kenton contra Atcheſon. For the ſame Reaſon that Sums may 
eſted before their Term of Payment arrive, to take Effect 
the Term comes, fo may conditional Debts be atreſted, to 
fect when the Condition is purified ; but, in all Arreſtments 
te termiuo, the Forthcoming mult be ſuſpended till the Term 
yment be firſt come and bygone, Fuly 3. 1629: Scet ccjtra 
Drumlanrig. | h 

A Sum contained in a Bond, whereof the Term of Payment 
yet arrived, cannot be the Ground of an Arteftment, «]- 
h ſuch Sum is arreſtable, becauſe no Ground of Debt ought 
allowed to be the Foundation of an Arreſtment, upon which 
can be no parata execiaio, as there cannot be on a Bond whole 
Term 
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s of all Subjects, without Diſtinction, are arreſtable, December 


BOOK m 
Term of Payment is not yet come, July 17. 1678. Lord ll 
medden contra Paterſons. But it ſeems to be otherways now. 


the arre 
anagemer 
2. The 


5. The Law, from Conſiderations of Humanity, hath exten biror of 
roper Aliments from being ſubject to Arreſtment, as being her by 
ſary for the Preſervation of Life; and, for Reaſons of the {x inſt he c 
Kind, a common Servants Fees are not arreſtable, except in In little! 
far as they exceed what is neceſſary ro keep him in Clothes fi: proceed 
his Service, or for Aliment, if he is not in Family. jection ag 
| > Duty of 
§ 5. Compet 
ence, 


1. To the Looſer of the Arreſtment Payment may be m. 
with Safety, June 21.1626. Lord Balmerino contra Lichim 
but if the arreſted Debt remain unpaid, the Arreſter, making pu 
the Ground of the Arreſtment, will be thereupon preferred to; 
Aſſigny of the Looſer's, who has not yet recovered the arr 
Subject in virtue of his Aſſignation, February 7. 1665. Grd 
contra Bruce. i 

2. To the Liquidation of the Debt on which the Arreſtme 
proceeds, and to all the Deeds of the Forthcoming, the Peri 
| Whoſe Goods are arreſted muſt be called, March 1 7. 1637. Ste 


1. The P 
ſignations, 
Intimatic 
always fi 
greater L 
Action, 2 
demand. 


contra Inglis. f. The ge 
3. No Objection touching the Ground on which the Ants, batin 
ment proceeds is competent to the Perſon againſt whom it is ehich we 
as being jus tertii to him, ſuch as Payment, and the like : 3 &rt Arre 
theſe Objections are competent to him which ly againſt the Am Deereet e 
ment itſelf, or the Subject arreſted; ſuch as, 10. Nullities in ingham co, 
Execution of the Arreſtment itſelf, as being on a Sunday, or ei , and 


ritorium. 2do. That the Arreſtment was looſed and ſatisfied. zi 
That the Goods arreſted were lawfully poinded- 410. Thatt 
Sum arreſted is heritable, and made real by Infeftment. ; 


That it is a proper Aliment, or the like, January 25. 1642. . Real 
ling contra Aikenhead. 2 h dund, for 
4. The Defender, in a Forthcoming of Goods arreſted, is na g and be 
cerned to make the Price effectual, but to deliver the % or) ment; w 
for, in that. Caſe, the Decreet contains a Warrant to the Mal, and ſry, 
ſtrates of the Place to make a publick Sale of them by NU Dcbitor's 
November 12. 16 80. Stevenſons contra Paul. . In a pe 
reſſed, in 

$ 6. | res a prev! 

| . Iced till f 

7. Arreſtments can only be uſed with Effect againſt the ce frſt, up 


Debitor of him who is the Arreſter's Debitor, and not again 
Factor, becauſe the Prohibition is perſonal to the proper Deb 


the arreſted Subject, not to him who may happen to have the 
anagement of his Affairs. | 

2. The Law is ſo careful to keep it out of the Power of the 
hitor of the arreſted Goods or Sum, to prefer one Arreſter to 
ther, by making a leſs vigorous Defence againſt the one than 
inſt the other, that, in the Caſe of ſeveral Arreſters, there is 
en little Safety in paying on the firſt Decreet of Forthcoming, 
it proceeds on a poſterior Arreſtment, ſhould there ly the leaſt 
jection againſt it; and the rather, becauſe, in thoſe Caſes, it is 
Duty of ſuch Debitor to raiſe a Multiple-Poinding, wherein 
Competitors may have the Opportunity of diſputing their Pre- 

ence, | | 

43 | 

1. The Preference, in a Competition between Arreſtments and 

ſonations, is governed by the Dates of the Arreſtment and of 
Intimation of the Aſſignation, the Action of Forthcoming be- 

always followed out with all reaſonable Diligence, and with 

greater Loſs of Time than the Nature and Circumſtance of 
Action, and the Forms of the Court before which it is intented, 
demand.. | | 

. The general Rule for determining the Preferences of Arreſt- 

nts, bating the Exceptions to it, founded on ſome Specialities, 

which we have a Specimen in the following Deciſions, is, That 

firſt Arreſter, cateris paribus, doing exact Diligence to obtain 

Decreet of Forthcoming, will be preferred, February 1. 1666. 


ugham contra Lyle; November 23. 1667. Montgomery contra 
en, and July 29. 1670. Charteris contra Neilſon. | | 


6 9, 10, It, 12 & 13. 


I. Real Poinding proceeds on a Decreet of poinding the 
dund, for making effectual debita ſundi, by diſtraining the Goods 
gand being thereon, needing no previous Charge to make 

ment; whereas perſonal Poinding requires a previous Charge to 
and ſerves only to make perſonal Debts effectual by diſtraining 
Debitor's Moveables in general, 4 4. Seſſ. 1. Parl. 2. Ch. II. 
2. In a perſonal Poinding the Debitor's Tenants cannot be 
rclled, in a real one they may: And though the firſt re- 
res a previous Charge, and the laſt none, yet the laſt cannot 
ſcecd till fifteen Days after the Decreet of poinding the Ground: 
e firſt, upon the Debitor's Death, will need to be transferred 
| | againſt 
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againſt his Repreſentatives; the laſt, affecting only the Grow 
needs no ſuch Transference. | | 

3. By Labouring-Time, in Act 98. Ja. IV. is underſtoode 
ther the ordinary Seaſon of Culture in that particular Place 


preſſy T 
hich the 
Jappen to 


jons ON 


the Country, or the Time when Farmers are actually employ 2. Hei 

therein, although the Labouring- Time is paſt with the reſt of orty Yea! 

Neighbourhood, November 22. 1628. Watſon contra Reid, ut ſingul 

our Author's Obſervations on this Act. Es 8 Varrants 

4. In the Cafe of a perſonal Poinding, according to my Jo 3. Thi 

Stair, and in both Kinds of Poindings, according to our Au Title by! 

in his ſaid 0/ervations, labouring Goods may be poinded in Tic Potici 

of Labouring, if there are no other Goods to ſatisfy the Bebi continue 

and by Goods, here, Houſhold-Furniture is not meant, but Cue con 

| Corn, Hay, Straw, and the like. | 4. The 

3 5. See the Order of Poinding in Stair, B. 4. tit. 47. $ 31. Right t. 

ji 6. The Sum, for Payment of which the Poinding has ben munity 

i executed, being conſigned in the Hands of the Judge ordinary d Diluic 

i the Place, or his Clerk, the Goods muſt be delivered by the Mc blick La 

4 ſenger to the Debitor thus conſigning. . . 7. 166 
if 7. Superiors poinding for their Feu-Dntics, and Heritors | 

li their Rents, upon Necreets of their own Courts, need no pre 

fi ous Charge ; and Beaſts found in the Skaith may be poinded hn 1 

f mant for Payment of Halt a Merk each, Ad 1 1. Se}. 2. Ja.. By a 

| ; 8 | challeng 

bi ors : aph Bonc 

4 Fa | 2th of th 

| "Ro | K. 1. 

bl 5 I ” VII, 2. By a 

4 | 5 | eſamptiv 

#4 | leſion t 

| | SEN 8 4. | S EE 

OSTITIVE Preſcription is an Acquiſition founded « we 2 

P peaceable and uninterrupted Poſſeſſion, which is a poi 4 M A * 

Fact; negative Preſcription is only an Amiſſion or I. {A To 

occaſioned by Diſuſe; both the Effect of Time, and founded 5 2 

this Principle, That he who enjoys a Right is ſuppoſed to hai . 

ſome Title to it, without which he had never been ſuffered to a Dey 


inilters 8. 
ties from 
Witneſle 
the arg 
ctions, a 
ds, and 
nmenced 


joy it ſo long; and that he who ceaſes to exerciſe his Rigbt,! 
been diveſted of it for ſome juſt Cauſe, | 


| § 3, 4 & 5. 
1. A Right may be acquired to a Subject not expreſſed in m 


Infeftments, as being Part and Pertinent of that wherein wes 
expre| 
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prelly infeft, unleſs a Bounding be contained in the Charter on 
hich the Infeftment proceeds, and that ſuch Part and Pertinent 


00% ppen to be without the Bounding. See our Author's Obſerva- 

lace ons on Act 12. Parl. 22. Ja. VI. | 

ploy 2. Heirs need only to ſhew a continued Tract of Seiſins for 
brty Years, procceding upon Retours or Precepts of Clare conſtat; 


ut ſingular Succeſſors muſt alſo produce the Charter or other 
Varrants of the Seiſins which compoſe their Title. 


510 2. This continued Poſſeſſion of Heirs, neceſſary to make a 
Aub ide by Preſcription in virtue of this AR, is ſo explained, that 
ue boſſeſſion be ſuch as can be aſcribed to ſtanding Infeftments for 
P.M continued Courſe of forty Years, February 15. 1671. Earl of 
Cu le contra Laird of Mac Naughton. | | 


4. The poſitive Acts of Poſſeſſion may be a Mean to acquire 
Right to Parſonage Tithes, but one cannot preſcribe an 
munity from Payment of them by the negative Preſcription, 
d Diſuſe of Payment; becauſe their Payment is founded in 
blick Law, againſt which no Immunity is preſeribable, Febru- 
1 7. 1666. Earl of Panmure contra Pariſhioners of . 

tors f e 

 pren 


ed hin 
fa * VI 


§ 6, to the 14, incluſive. 


t. By a Preſeription of twenty Years are loft, 19. the Right 
challenge the Retours of Heirs wrongfully ſerved ; 2do. holo- 
aph Bonds and Subſcriptions of Accompts not ſupported by the 
ath of the Granter, Att 42. Parl. 22. Ja. VI. and Act 9. Parl. 
Self. 1. Charl. II. 5 ä | 
2. By a Preſcription of thirteen Years, Clergymen acquire a 
eſumptive Title to their Benefices, which ſupports their future 
diicfion till a better is {hewn. 3 

3. By a ten Years Preſcription are loſt, imo. the legal Rever- 
ns of Appriſings and Adjudications ; 249. the Right to redeem 


oft pired Appriſings from apparent Heirs; 3tio. the direct and con- 
771 uy Action on Tutory and Curatory; but none of theſe run a- 
nded 0 inſt Minors, Act 9g. Scſſ. 6. K. William. | 


4. By a five Years Preſcription, 1910. Arreſtments on Decreets 
d regiſtred Bonds from the Date of the Arreſtment, and Ar- 


0 t. 1 | : : ; : 
A , tments on Dependences from the Date of the Decreet; 240. 
" milters Stipend from the Time they are due; 3tio. Mails and 


ties from the Time of the "Tenant's Removal; 4%. the Proof 
Witneſſes of Bargains concerning Moveables, from the Time 
the Bargain; 5%. Actions commenced on Warnings, Spulies, 
ctions, abſtracced NMultures, Mails and Duties, Miniſters Stt- 


Jin as, and in Bargains of Moveables, from the Time they were 
e wenccd: But noue of thele run againſt Minors, | 
expre, | a. 5. By 


5. By a three Years Preſcription, 1979. the Action of Fry 
for a wrongful Service; 246. the violent Profits in Spulies, Fg, 
tions, ſummary Citation, and Oath in litem, in their reſpectiye fi. 


2. All 
th the 


tions, from the Time the Actions might have been commency. uſt be 1 
but none of theſe run againſt Minors, Act 57. Fa. IV. A Huy Day 
Parl. 22. Act 81. Parl. 6. and Act 119. Parl. 7. Ja. VI. zii ARK Interri 
Actions of wrongous Impriſonment, from the laſt Day of te ither wi 
wrongful Impriſonment, 4 6. Se. 9. K. William; 410. Aci K. il 
of Removing from the Date of the Warning; 5to. the Pf 3. In g 
by Witneſſes, in Actions of Debt, for Houſe-Mail, Servants Fes other b 
from the Time they were due, and of Merchants Accom n, muſt 
from the Time of furniſhing the laſt Article thereof; theſe mu rior Rig 
againſt Minors, Act 83. Parl. 6. Ja. VI. 610. the Preference of MiW/atcrr : | 
the Creditors of a Defunct to thoſe of the apparent Heir of ting, or o 


Defunct's Eſtate, from the Defunct's Death. 


il | 8 I5 & 16. 

1 1. The Times for Preſcriptions being made ſuitable to the 

4 Things to which they are reſpectively applied, are to be reckonel 

jy ex tempore continuo, non atili, without Diſtinction of Sefſion-Tine 

'h or Vacation, Fuze 30. 1671. Beadmen of Magdalen's Chapel cn 85 

þ Dryſdale. Ong a bY 
+0 2. The ſucceſſive Poſſeſſion of Heirs and Predeceſſors, Purchz 

1 ſers and Authors, is joined to make up the requiſite Time fu | 

"i Preſcription. | wo other's co 
. 3. With reſpec to the Subject-Matter of the 15th and 161 Fcnth to 
: Sections, ſee December 23. 1630. Ogilvie contra Lord Ogitvieiters in thi 
. July 5 1665. Mackie contra Stewart; February 17. 1665. Bitir 2. In the 
a contra Gray; June 23. 1675. Bruce coutra Bruce, and December ij Vons tro: 
1 1638. Stewart contra Commiſſary of St. Andrews. t thoſe in 
5 2 pen to b 
i § 18. cended fr 
ia 3 dther, in t 
is For the better Explanation of the Subject-Matter of this t of Mar 
1 tion, ſee our Author s, Obſervation on the Act cited, Act 12. Pu age, ! 
[ | 1. Charl. I. | Ir of Proy 
3 | . 1663, 
4 § 19 & 20. | 

i 1. With reſpect to the Subject-Matter of theſe Sections, fe 

by June 26. 1635. Wauchion contra Home; December 18. 1667. f, The Ri 
4 fon contra Filerth ; June 22. 1671. Lord Balmerino contra Hani r of Line, 
. and Judy 21. 1629. Merrice contra Jabiſton. q itgomery co 
| | | 2. ov 


8 Heirſhin 


1 
13 
4 


TI 119 


+. All Summonſes of Interruption muſt paſs on a Bill, and ſet 


F 
= [th the Grounds and Warrants on which they proceed: They 
need-ult be regiſtred, together with the Executions thereof, within 
? 1; ty Days of the Date of Execution; and fo mult all Inſtruments 


f Interruptions, vid facti, be in like Manner regiſtred, otherways 
ither will be effectual againſt ſingular Succeſſors, Act 19. Seſſ. 
K. William. | | 

3. In general, Preſcriptions do not only exclude the Preference 
other better Rights, which, if inſiſted on within the Preſcrip- 
on, muſt have been preferred as anterior, and thereby the po- 
rior Right muſt have been reduced, as flowing à non habente po- 


ace of WF /{atc: : But it alſo excludes all Grounds of Reduction by the 
Hing, or other Superiors or Authors. td 


- 


T1497 um 


to the 
koned Fo | = 
Time § 4, to the 9, incluſivè. 


| contr f 


T HE firſt Place in the Order of Succeſſion is given to 


urchs Sons ; the ſecond to Daughters ; the third to Brothers 
ne for german; the fourth to Siſters german; the fifth to 


other's conſanguinean ; the ſixth to Siſters conſanguinean; the 


d 1c enth to the Father; the eighth to the Father's Brothers and 
gibt ers in their Order. . 8 
Biz. In the Order of Succeſſion our Law does not regard the 


rlons from whom the Eſtate may have originally deſcended, 
t thoſe in whom it was laſt veſted. Thus the Father may 
pen to be Heir to his Son, who was infeft in Lands which 
cended from his Mother, - to the Excluſion of the uterine 
ther, in the Caſe of an Heireſs diſponing an Eſtate, in a Con- 

of Marriage with a ſecond Husband, to the Heirs of the 
rage, whoſe Son of the Marriage, after her Death, ſerved 
Ir of Proviſion to her, and died infeft without Iſſue, Febru- 
W 5. 1663. Lennox contra Linton. | ns - 


§ 10. 


I. The Right to Heirſhip Moveables is only competent to the 

r of Line, not to Heirs of Tailie, January 27. 1666. Colonel 

tgomery contra Stewart. | 

ird Moveables are eſtabliſhed by AF 53. Fa. III. refer- 
BF 1 | ring 


ber 15, 
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ring to Chap. 125. Leges Burgorum; which in all Likelihood r 4. H 
have derived from the Nor mans, who in certain Caſes gave a tr (ich out 
cipum out of the moveable Eſtate to the Heir, as in the 31% alled J. 
Article of their Cuſtoms; from which probably the Eugliſi hy iComplct 

what they call the Heir-Lomm, Wood's Tujiit. B. I. Chap. 6.8 ,, 

3. Our Law, for diſtinguiſhing the Heirs of certain Perſons d 
a particular Degree and Character, has given to them the chief d 
every Kind of Moveables: For Heirs of inferior Perſons, in hei 1. Col 
low Life, having no Rank to. ſuſtain, needed not ſuch Mal; oi 3- 
Diſtinction ; or their Predeceſſors, at leaſt in ancient Times, Hu 2. Ta 
not Moveables of that Value whereby to diſtinguiſh them, Cg ture of 
. . 64. | ition tha 
4. A Perſon diveſted of his Eſtate before his Death, by Rag ratory 
nation, Appriſing, c. cannot have an Heir to this Effect, ins; at 
ary 27. 1636. Straton contra Chiruſide. And the ſame may be (ly, and 1 
of a Perſon who, having Lands diſponed to him, dies before E. 72. VI 
is infeft therein, till which he is no Paron. 3. The 
5. Theſe words of the Statute, The beſt of ilła Thing, are to H ehts, by 
underſtood de corporibus, non de quantitatib:s, viz. the beſt of eren Me Credito 
particular Kind of Moveables, whether, according to the Uſes fi 4- By a 
which they are deſtined, they are to be conſidered ſingly, or bs the O 
Pairs or Dozens; but the beſt Pair or Dozen of ſuch Things is oſſÞ=tuitouſ}: 
this Matter deemed as one ſpecifick Moveable, Fly 20. 16102ry 14. 
Black contra Kincaid, and January 19. 1611. Reid contra Thug 5- The! 
obſerved by Haddington. : ; 0 by the 
6, In this Matter a Perſon infeft in an Annualrent is accounWſpnce : Fo! 
ed a Baron, as having a feudum, as much as any petty Feu ge one t 
whoſe Heir would be intitled to Heirſhip Moveables, Ju t can ney; 
1664. Scrimzeour contra Executors of Mrrray. | uy 15. fe 
§ 11 & 12. r Effect: 

binding o 
1. The Order of Succeſſion in Conqueſt can only find Hall grant a 
in the collateral Line, where elder and younger are to be found fc", he car 
the ſame Degree; in other Caſes the Heir of Conqueſt is abſot dle origin 
in the Heir of Line. | 

2. In the Caſe of ſeveral Siſters, one of them acquiring Lan. 

and dy ing without Iſſue, there can be no ſingle Heir of Conquil 
becauſe it is an inſeparable Character from the Sueceſſion of Fem . Tt is 
that they muſt be all Portioners : But ſuch Siſter having dds of Set 


aiety - fo 
e Flar, and 
RY Stirligg 


Brothers, the next in Age to her would be her Heir of Conquti 
3. See our Author's Caſe treated by Sir Thomas Craig, H. 
tit. 15. £8. anda Deciſion crols to his Opinion, but agrecabic! 
our Author's, Ju 20. 1664. Clertington contra Stewart, 1 
5 ; 4. 3166 


TI WES “ 
4, Heirs of Conqueſt do not ſucceed to all heritable Subjects 
;thout Diſtinction, but to ſuch of them only as may be properly 


aled Fezda, which, by their Nature, require Infeftment to their 
ompletion, July 7. 1675. Robertſon contra Lord Halkerton, | 


ns of § 14, to the 18, incl. 


lef 0 


1 ' 
er 


1. Concerning the Origin of Tailies, ſe Cvaig, B. 2. tit. 16. 


i; oO 3 „ 0 . : . 
ga 2. Tailies with irritant and reſolutive Clauſes being againſt the 
Cure of Property, receive Strength only from the Law, on con- 


tion that the irritant and reſolutive Clauſes be inſert in the Pro- 
uratory of Reſignation, Charters, Precepts and Inſtruments of 
fins; and that the Tailie itſelf be preſented to the Lords judici- 
ly, and regiſtred according to the Direction of the At 22. Sell. 
Ja. VII. | | 

1. 110 neglecting to repeat theſe Clauſes in the ſucceeding 
lights, by Retour and Seiſin, is a Contravention of the Tailie; but 
e Creditor contracting with ſuch Contraveener bond fide is ſafe. 


re le 


to be 
every 


lese. By a mutual Tailie the Fiar is reſtrained only from invert- 
or He the Order of Succefſion thereby eſtabliſhed fraudulently or 


atuitouſly, not from ſelling without Fraud for rational Cauſes , 
amary 14. 1631. Sharp contra Sharp. 8 

5. The Reſtraint in Tailies made for onerous Cauſes is govern- 
| by the Weight of the Cauſe; and according as it is of Impor- 


gs I$1f 
1610, 
boa 


coutWPnce : For a trifling Conſideration for making a Tailic may 
eu lige one to make it ſo as once to eſtabliih a Hope of Succeſſion 
% can never amount to a Prohibition afterwards to alter ſine dolo, 


ay 15. 1636. Drummond contra Drummoad. „ 
6. A Tailie muſt be made real by Infefiment to have its pro- 
r Effect: For Bonds and Contracts of Tailie are only perſonal- 
binding on the Maker's Heirs to perfect them, till the Superior 
jail grant a new Inveſtiture in the Terms thereof; which, how- 
er, he cannot be compelled to do, if it differs from the Tenure 
the original Inveſtiture. | 


d Pl 
ound! 


bſorbe 


2nquel ; q ; = : . . 
1. It is of great Importance to diſcover who is Fiar in theſe 


emal 

10 nds of Settlements here mentioned, of which there is ſo orcat a 
O R . » 2 pe a 3 72 

onque ct); for the ſubſtitute Heir muſt ſerve Heir of Proviſion to 
g. Far, and be liable for his Debts, Jaun 23. 1658. Jylice 
cable {2 Stirling. | | | 
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2. An Heir who hath both Capacities in him, of Heir of Lie 
and Heir of Proviſion, may wave the firſt, that the Predeceſſy; 
Debts may only affect him in ſubſidium, as Heir of Proviſion, , 


Heir of the Marriage. 
3. The Proviſion of Goods and Gear to a Man and his Wi 


re to be 
reditors 


and their Heirs, which makes no Fie, not even a feudimm non As Hei 
will not be interpreted according to the ordinary Rules of conjui ot accor 
Fies, and paſs to the Man's Heirs ; but will divide equally bete hat ſpec 
his Heirs and the Heirs of the Wife, February 2. 1632. Bain by the G1 
contra Haſſington. | eſſary Ce 
| S 2%, 23 & 23- by Hears * 
5 | 5 Man take 
1. Proviſions in favour of the Children of a Marriage may in Land 
be evacuated by Deeds either fraudulent or merely gratuitous, our of 
by Deeds in favour of the Children of another Marriage; beca:Wi:ir5 aha 
of the firſt Childrens acquired Intereſt by their Mother's Contra: WWicirs, in 
But competent Proviſions may be given, notwithſtanding, to th aturally 
Children of a ſecond Marriage, June 19. 1677. Murrays com leeirs whs 
Murrays. | | all his Hei 


2. Clauſes of Conqueſt in Contracts of Marriage do not reſtrin 
a Man from diſpoſing of the Fruits of his own Induſtry on juſt a 
reaſonable Conſiderations, but only from inverting ad arbitrin 
the Deſign and Intention of thoſe Proviſions, ue 16. 16% 1. Not 
Mitchel contra Children of Litt!ejobr, and Fuly 16. 1625. Knox w-W 3. the! 
tra Brown. © EO y, becauſ 

3. Clauſes of Conqueſt affect not that which a Man ſucceeds or recove: 
but only what he acquires; and even the ſurplus Value of neo to the 
_ Acquiſitions, after deducting what he was poſſeſſed of at th Wiſh: conſide 
Time of the Marriage, or what he may have ſold or burdened au Vo the oth: 


the Marriage, in order to make this Acquiſition, will only be a-Mquality o 

counted Conqueſt, December 20. 1665. Lady Kilbccha contra Laird 2. The 

of Kilbacha ; and D-rember 23. 1668. Smith contra Muir. Portioner, 
4. A Clauſe of Conqueſt, in favour of the Children and Heis our of th. 

of the Marriage, one or more, or in favour of the Heir of de holding 

Marriage, is very different: For, by the firſt, the whole Children Lg. 

are conſtituted Heirs-Portioners of ſuch Conqueſt; and, in the li. | 

the eldeſt Son is ſole Heir of Proviſion, January 29. 1678. Stewat 

contra Stewart. : | | 
5. Bonds of Proviſion to Children nominntim undoubtedly make 1. An P 

them Creditors for the Sums granted to them; and they will My /ecundun 

preferred with other Creditors of the Father according to their B. car of 0 

ligence : And lately the Lords have even found, in the Cafe ads ly, 

the Children of her Cgle, That, by Proviſions in Contract the Statute 


Marriage to Children to be procreated, they become Creditors, and 
| art 
| | 


| 


11 


f Lire to be brought in pari paſſu, if equal in Diligence with other 
lo Creditors of the Father, though anterior to their Exiſtence. 


on, 0 

24. 
ö Wi > 24 
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njund 
2tWeen 
artilng 


As Heirs of Tailie ſucceed in virtue of a particular Deed, and 
ot according to a Rule eſtabliſhed; ſo they are only intitled to 
hat ſpecifick Subject to the Succeſſion of which they are called 
by the Granter, and to Rights in his Perſon, which, having a ne- 
eſſary Connexion with it, are deemed acceſſory : And although 
by Heirs whatſoever are generally meant Heirs of Line, yet, if a 
Man takes any additional Rights and Securities, concerning cer- 


y nen Lands which he had formerly deſtined to Heirs male, in 
1s, oWF:vour of Heirs whatſoever, he will be conſtrued to mean by 
ccau:WH:rs whatſoever, in that Caſe, all or any of his different Kinds of 
tract: eeirs, in their Order, to whom fuch additional Right ſhould moſt 


0 the 
Contra 


aturally appertain. Thus, when a Man binds himſelf and his 
Heirs whatſoever, he does not bind his Heir of Line alone, but 
all his Heirs in their Order. 5 

ſtran | 

{t and 
itrin 
1677. 
x (lp 


$ 25. 


1. Notwithſtanding Sir Thomas Craig's Opinion, L. 2. tit. 14. 
5 3. the Feu-Duties in Feu-Lands naturally follow the Superiori- 
y, becauſe it is in virtuevnly of the Superiority that the Action 
or recovering of them is competent; and therefore both mult needs 
Wo to the eldeſt Heir-Portioner: But whereas Feu- Duties are to 
de conſidered as a conſtant Rent, the eldeſt in this Caſe is bound 

o the other Siſters for a reaſonable Compenſation, to preſerve the 
Equality of Partition. | | 

2. The Right of Superiority is given by Law to the eldeſt Heir- 
Portioner, not only becauſe it is an indiviſible Right, but in fa- 
our of the Vaſſal, whoſe Condition ought not to be rendred worſe 
by holding of ſeveral Superiors, July 30. 1678. Lady Luſs contra | 
Juolis, | | 


ds to 
f ney 
t the 
alter 
e 4. 


Laird 


Hen 
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[dren 
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2 „ 

Vake 1. An Heir ſerving with the Benefit of an Inventary is liable on- 

ill 0 ly ſecundum vires, the Inventary being faithfully made within the 

Dear of Deliberation, given in to the Sheriff-Court where the | | 
Lands ly, or Defunct died, in the reſpective Caſes mentioned in 'F 
te Statute, and recorded in the Books of Council and Seſſion ö 
| | | „ {ometime 
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124 SOOXx: N 
ſometime within forty Days after the Year of Deliberation, accy. 
ding to the Direction of the Act 24. Sefſ. 5. K. William. 

2. Though the Heirs-Portianers are only liable pro rata, ye, 
any of them proving inſolvent, and the Creditor not being ia 14, 
it would ſeem that the Portioners of the Solvent ought Fg be fuk 
ject to make up the Deficiency in quantum lucrantur. See a le. 
ciſion pointing that Way, December 23. 1665. Dame Rachel By. 
net contra the Siſters of her firſt Husband. And for Illuſtration 
this Subject, ſee the two Cafes, February 15. 16 34. Orr Cotrall 4 
ſon, and March 21. 1634. inter eaſdem. 

3. Heirs ſerving to a remoter Predeceſſor are liable to the Valu 
of the Eſtate, for the Debts and Deeds of the interjected Predece. 
for who had poſſeſſed the Inheritance for three Years, with Pre. 
ference always of the Debts and Deeds of the remoter Predeceſſy, 


9. To 
xciplent 
er may 
rocels by 
e not cal 


1. This 
we the V 
> own 
[oxtroſe ; 
by Comm 
kon ad c 


and of the Heir ſerving to the Debts and Deeds of the interqccti 2. The 
Att 24. Seſſ. 5. K. William. By two very late Deciſions, Hay be fou 
Lords have found the Heir thus ſerving liable for the Debts of th r the Ene 
interjected, without Diſtinction of onerous and gratuitous Debts itained wi 
But, with reſpect to Deeds, they ſeemed inclined to make. . It app 
Diſtin&ion, as in a late Caſe of Murhead of Drumpark, uber is Actior 
they found the Heir male ſerving Heir to the remoter Predeceſet f Obliga 
bound to denude in favour of the Heirs female of the interjettd thout Dr 
Predeceſſor, who had obliged himſelf in his Contract of Malti ule other 
to ſettle his Eſiate in favour of his Heirs whatſoever, which per for | 
formerl y ſettled on Heirs maje, and that becauſe the Contract d ys decide 
Marriage was an onerous Deed. lettled by 
4. For Implement of general Obligements of the Predeceſci Wis of M. 
firſt, Heirs of Line, and next, Heirs of Conqueſt, are liable, hr 171 5. 
1630. Fairly contra Fairly and Marcel. . Apya 
5. Heirs of Ta lie and Proviſion who are of Blood muſt bed no Ser 


uſſed before thoſe who are not, November 22. 1665. Scat contri Predece 
Þowel. And, for farther Illuſtration of this Subject, ſee 7% 2:5. The 


| * Anderſen contra WWauchop. Life; { 


6. An Heir of Tailie does not repreſent his Predeceſſor as Ut be ar 
Peeds or Obligations contrary to the Terms of it, which he my WW: Laird 
therefore impugn and reduce, Feoruary 3. 1664. Drum carl 
Drummind. 

7. The Order of DiſcuiFGon does not take Place where the Bc 


inſtituted is expreſly bound to relieve the Heir of Line, nor vii .. Not « 
r:{»ect to Deeds relating to particular Lands to which the Heir 0 red gene 
Line does not ſuccecd, nor where the Predece ſſor has renoumccd hs of Pre 
" wilege of ciſcuſſing his Heir, Hage, De herecibus, Lys: u wos 
Se, Jo! ned with the torclaid Decil:on, Frly 22. 1662. Aube, that ofa 
O81 "auch: 'Pa ; | 4 The 1 


8. 10 


TY a. 125 
9. To found an Exception on the Benefit of Diſcuſſion, the 
xcipient mult condeſcend on a Subject to which the anterior 
eir may fucceed ; but without ſo condeſcending, he may fiſt 
Locels by objecting, in general, that all Parties having Intereſt 


K. 


e ſu e not called, Stair, B. 3. tit. 5. & 20 & 21. 
a De. | | | 
1 By. S$ 28 & 29. 


tion of | | | 

a1 1. This Action of Exhibition tends only to Inſpection, not to 
we the Writs delivered, nor ſo much as tranſumed on the Pur- 
ers own Charges, March 20. 1707. Buchanan contra Marquis of 
{:;ryſe ; and the apparent Heir cannot oblige ſuch as have had 
by Commerce or Dealings with his Predeceſſor to compt and 
kon ad deliberandum, June 22. 1671. Leſiy coutra Fefirey. 


Value 
deceſ. 
1 Pre. 
ceflor, 


jcct 2. The Production of Deeds followed by Infcttmcnt, «hich 
15, they be found in the Regiſters, cannot be forced by this Action; 


of the 
Debts, 
de that 
where 


r the End of the Action, with reſpect to ſuch Deeds, may be 

tained without it. | Lins | 
3. It appears to be moſt conſiſtent with the Nature and Deſign of 
is Action, that it ſhould force the Production of all Writiags 


cello WW Obligations granted by the Predeceſſor, to whatever Perion, 
riecti bout Diſtinction of their being in familia or extra familiam; be- 


ulc otherways the Heir cannot poſſibly be appriſed of all taat is 
oper for him to know in order to deliberate : Yet it was other - 
ys decided, December 6. 1661. Telſer contra Sorabeg ; and fo al- 
{td by a Deciſion, January 16. 1706. Burhanau coutra Mar- 
is or Montroſe: But there is a Deciſion crois to that in the 
al 1715. ; | | 

4. Apparency is a ſufficient Title to ſuch heritable Zubjects as 
od no Service to veſt them, as Heirſhip Moveables, and to bring 
Predeceilor's Eſtate to a Roup, tho? he was not bankrapt. 
5. The apparent Heir is intitled to the current Rents during 
Life; ſo that his Executor might confirm them, or they 
git be arreſted for his Debt, December 20. 1662. Lady Tirſapre 
ira Laird of Tarſapie. | 
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§ 30, to the 33, inclaſivè. 


1. Not only Heirs of Line, but Heirs of Conqueſt, may be 

red generally, and fo may Heirs male of a Marriage, and 

of Proviſion in Bonds, to the End that they may have Ac- 

o thoſe Rights, which by no other Title can be carried but 

tit ofa general Service. 

Tue proper Subjects ol a gencral Service are thereby as ef- 
1 | fectually 
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126 00 
fectually eſtabliſhed in the Perſon of the Heir, as the proper Sb. 
jects of a ſpecial Service are veſted in him by Service and Iufeft. 
ment; ſo that as one muſt ſerve in fpecial to the laſt veſt and 
ſeiſed, ſo one mult ſerve in general to the laſt generally feryy 
Thus an Heir by a general Service, carrying a Right to a Prochr. 
tory of Reſignation in a Diſpoſition of Lands to his Predeceſſy, 
and dying without making Uſe of the Procuratory, the ney 


Ong the F. 
at is, wh 
macy 1n 
eld, A if 
only hold 
1d; but tl 
12. Alth 


Heir, for carrying a Right to the ſame, muſt ſerve Heir in geſ᷑ Neat Inqueſ 
ral to the laſt generally ſerved, not to him to whom the Diſpoſ. Mord do ot 


tion was granted. | Proof by 


3. Sec the Interpretation of theſe Words in the Brief, per pn when an 
bes & fideles lumines patrie, Craig, L. 2. tit. 17. § 7. iſed, whicl 
4. Exceptions founded on the undue Execution and Proclam os of poſ 
tion of the Briefs, or the Claimant's Want of Capacity to ſucceu N oduced tot 
or even on the Defunc ts being denuded of the Fie, will here Ma, B. 3. / 
received; and ſucn of theſe Objettions as are not cognoſcitlſſh, 74. III.; 
here, will be remitted to the proper Court, and the Service 13. Seiſin 
ſtopt in the mean Time, Craig, L. 2. tit. 18. $ 5 & 6. But Her the De 
ceptions on Flaws in the Right are not competent, as being O Receiver 
jec tions of that Kind not capable to iſtanily be inſtructed. He 14. As to 
no Terms can be aſſigned to prove Exceptions, AT 94. Pan. zz. Marſh 
| | 
4 5. The firſt Head comprehends two Facts; the Death of t. 
Predeceſſor, which the Notoriety of it commonly proves; a 
the being laſt veſt and ſeiſed is proved by the Seiſin, with The chief 
Warrant of it. | 5 | feftments c 
6. The ſecond Head reſolves into two Facts; that the E Heeirs to L- 
was provided to the particular Heir deſcribed in the Claim, wide the fit C 
the Evidents prove; and that the Claimant is ſuch, which isles and Re 


ther known to the Inqueſt, or made out to them by a Proof 
the Propinquity. There is a particular Exception may ly agaii 
this Head of the Brief, on the Act of Parliament, Act 220. In 
14. Ja. VI. See Febraary 3. 1674. Oliphant contra Oliphant. 
v5. The third Head is inſtructed by the Infeftment, and ti 
Giver of the lait will be preſamed Superior. | ; 
8. The Proof of the fourth Head will appear from the Inf 
ments, and i dbz Ward is preſumed. | not incur 
9. The vroof of the fifth Head mult be gathered ftom the U ts of Lands 
feftments, the Uſe of which is to aſcertain the Amount of In Caſes 
Relief. bY | | ; ny of thoſe 
10. The ſixth is uſcful only to be known in Ward-Fies nſtrued a J 
which the Vaſſal could not enter till Majority: but common, ¶ cant of th 
Want of Age, there is a Diſpenſation in the Inteftment. 4 1626. 
11. The feventh Hear comprebends ſcveral Facts. 1 "Wiſh The Con 


j 1 


fa. V. joi 


It is an 
r intermedc 
hat an Hei! 


T 19, JUL 1277 
ng the Fie has been in Nonentry. 20h. How it came to be ſo; 
at is, whether by the Vaſſals Death, or by the Superior's Con- 


an macy in denying to enter him. 3tio. By what Scrvice it was 
ed, as, if the Fie be in the Hands of a Liferenter, who com- 


eld; but theſe are not always needful to be retoured. | 

12. Although it be the ordinary Way, to annul Retours by a 
reat Inqueſt, eſpecially on the Occaſion of wilful Error, yet the 
ords do often ſuſtain Reductions of Retours as erroneous, upon 
Proof by Witneſſes before themſelves, without a great Inqueſt ; 


MW when an Heir is ſerved to a Defunct who was not laſt veſt and 
iſed, which does not imply Error in the Jurors, who could not 

mos of poſterior. Retours and Infeftments, when they were not 

ed oduced to them. See ſeveral Caſes of the Reduction of Retours, 

e MN, B. 3. tit. 5. § 42. and concerning the Aſſize of Error, A. 

ci. 7a. III. and cap. 14. L. 1. Reg. Majeſt. | 

ball 13. Seiſin upon a Precept of Clare conſtat can no more be taken, 

Ee the Death of the Granter of the Precept, than after that of 

0k Receiver of it, Act: 5. Seſſ. 4. Will. and Mary. 


14. As to the Entry by Heſp and Staple, ſce November 13. 
23. Marſba contra Marſtd. | | 


f th $ 34. 
j 20 | | 
| tWThe chief Reaſon why the Sheriff and his Clerk can only give 


feftments on Precepts which proceed on Services and Retours 
Heirs to Lands holding of the Crown, is, that the Sheriff nay 
e the fir Opportunity of taking Security for the Nonentry- 
ties and Relief, for which he is accoiintable in Exchequer, Act 
Ja. V. joined with Act 15. Parl. 18. Fa. VI. SS 


Pal $ 35 & 36. 


It is an eſſential Character of this paſſive Title, that the 
r ntermeddle with ſomewhat to which as Heir he is intitled; 
hat an Heir of Tailie intermeddling with Heirſtüp Moveables 
not incur it, nor the Heir of Line intermeddling with the 
ts of Lands deſtined to an Heir of ailie. ED 
In Cafes favourable for Creditors, the making the leaſt Uſe 
ny of thoſe Moveables out of which Heirſnip may be drawn, 


15, nſtrued a Draught of the Moveables; for the making Uſe is 
(cant of the Heir's Choice, and will infer this paſſive Title, 


14. 1626. Johnſlen contra Maſen. : 
The Continuauce of an Intromiſſion, after becoming ap- 
. | | parent 


only holds by a different Service from that by which the Fie is 


* 
. * 
r ⏑ me 


e 
gp wry rs ny —üüĩ— 


bY 


* 

Wat i 
+» 7 
i 
| i 


Is. 
8 8 2 
— — 
P37 
4 
— 


— —— 
Nr 


0 0X III. 
| t Heir, which had been begun before the Apparency exif; 
does not infer this paſſive Title; becauſe it is only a bare Contint 
tion of an Uſe, which at its Commencement being innocent, i; prg 


ſamed to continue ſuch, dy 2. 1629. Cuningham contra Matr. t. An 

4- It is an ordinary Exception to this Species of the pal gould fal 
Title of Behaviour, that the Fredecefſior was neither Prelate, B dauſe he! 
nor Burgeſs, and conſequently could have no Heirſhip Mod that 2 con 
ables. PE: ; EO deſtined t 

5. The other ordinary Defence, beſides theſe mentioned (Ml Title, bec 
our Author. is, That the Defunct died in the Heir's proper Heu very herit 
where the Moveables remained; and that he applied regularly M of Tailie: 


be here ſai, 
of Tailie 1 
Service, ti 
. 
2. With 


the judge ordinary for making an Inventary of them: But, wit 
our Inventary or Froteſtation, the keeping the Charter- Cheſt h 
been found to infer Behaviour, June 28. 1670. Hies of Sc 
contra Carſs. = ; 


6. The other ordinary Species of this paſſive Title of Beba 
our is, the intermeddling with the Rents of the Lands or Ticn{8M3 7th Sectio 
to the Succeſſion of which the Intromitter is called by Law; billy 29. 1 
any colourable Title, other than that of Heir, to which his] 3. Altho 
tromĩſſion may be juſtly aſcribed, will purge the V itioſity them e onerous 


gainſt the 
between Cor 
olity of the 

4. To ſu 
aſſive Title 
ie Infeftmt 
july 23. 167 


of, July 17. 1666. Ogilvie contra Gray. 
7. A Fattory from an Adjudger ſcreens the Heir only in th 
Caſe, that, at the Commencement of the Heir's intermeddir 
the Adjudication was not fatisfied by the Adjudger's Intromiſſo 
Faruary 10. 1662. Barclay contra Laird of Cratgivar ; and Fr. 
26. 1663. Cuthbert of Dragakers contra Monro of Fowlis. 

8. The Heir's poſſeſſing his Predeceſſor's Eſtate, in virtue of 


Right, whether redeemable or irredeemable, purchaſed by him = The I 
or to his Behoof. otherways than as the higheſt Bidder at a pu e Manne 
Rovp. or poſſeſſing in virtue of Rights not fo purchaſed, ſtandi ud Aſwers, 
in the Perſon of a Relation to whom he was alſo preſumpti : 
Heir, is made a paſſive Title by Act 24. Seff. 5. of K. il | 
9. By Deeds through which Creditors cannot poſſibly rece! 23 
Harm, this paſſive Title cannot be incurred, Fuly 5. 1666. f! The fi 
contra Heirs of Auchinleck. owing to 
Io. Thoſe who are ſubject to this paſſive Title are denied! E they C01 
Benefit of Diſcuſſion, nor can they operate Relief from c. Solemnit. 
Heirs liable before them for Want of an active Title; yet it ſolemn Dee 
erbitrio judicis to ordain the Creditors to aſſign over the Right .. A Deed 
Payment and Satisfaction thereof, that the Heir thus ſubjct 115 the Dee 
may work his Relief againſt thoſe other Heirs againſt vs 10 granted 
he would have had a Relief in Law, if he had been duly en- * 
. ˖ 


Heir . mp 


$1 


8 37, 38 & 39. 


ould fall to the Heir of Line will not infer this paſſive Title, be- 


e cauſe he is not alioqui ſucceſſurus to the Subject; but it may ſeem, 


that 2 convciſo the Heir of Line accepting a Diſpoſition of what is 
| deſtined to the Heir of an alterable Tailie will infer the paſſive 
Title, becauſe the Heir of Line ſeems to be alicgi ſucceſſiris to e- 
WM very heritable Subje©t, the Moment that it is taken ſrom the Heir 
of Tailie: But we are to conſ{;der, that the Heir of Line cannot 
de here ſaid to be alioqui ſucceſſurus, becauſe the Inveſtiture to Heirs 
of Tailie makes it impoſſible for him to come at the Eſtate by a 


Line, Wy 3 1 | 
2. With reſpect to the Subject-Matter of the laſt Part of the 
37th Section, ſee November 22. 1665. Scot contra Bofwel, arid Ja- 
%) 29. 1639. Lady Smeton contra Richardſon. | 
3. Although the Cauſe of granting ſuch Diſpoſitions appear to 
be onerous on the Face of the Decd, yet that will be no Security 
rainſt the incurring this paſſive Title, for Narratives of Deeds 
ketween conjun and confident Perſons are no Proof of the Cne- 
oſity of the Cauſes of granting them. 3 
4. To ſubject one to the Payment of a Debt in virtue of this 
five Title, the Debt muſt not only have been contracted before 
e Infeftment on the Diſpoſition, but before the Diſpoſition itſelf, 
July 23. 1678, Ferguſſon contra Lind. 5 0D 
5. The Heir of a Succeſſor fitulo lucrativo will be liable, in the 
ame Manner as his Predeceſſor, for the whole Debt. See Dgubts 
1 Anſwers, p. 290. . „ Y 


$ 40 & 41. 


1. The firſt Riſe of the Law of Death-Bed is very likely to 

owing to a Reaſon taken from the Nature of Feudal Rights, 
at they could not be tranſmitted by a Deed of ſo little Form 
bd Solemnity, as that muſt be which is granted in lecto, but by 
ſolemn Deed of Inveſtiture. | | 


os 2. A Deed receives the Character of Death-Bed, not only by 
bach ing the Deed of a Man in lecto, or in articulo morits, but allo by 
25 ung granted during the Courſe of an Indiſpoſition of which the 


ranter never recovered. 

3. To found a Reduction ex hoc capite, it is not neceſſary to 

lege, that the Sickneſs was of that Character as deprived the 
R | Patient 


t. An apparent Heir of Tailie accepting a Diſpoſition of what 


18 $crvice, till there is a new Inveſtiture in favour of the Heir of 


130 s 
Patient abſolutely of his Senſes, but a ſlow and chronical Di. 
ſtemper will ſuffice, January 7. 1624. Shaw contra Gray. 

4. The Purſuer of this Reduction is not bound to prove the 
Continuation of the Sickneſs; for an Indiſpoſition once contradted 
and Death following, is preſumed to have been continued, ac. 
cording to the Maxim, probatis extremis preſumuntur media; but as 
this is only preſumptio juris, the Defender may prove the Diſconti 
nuance of it. | 

5. The ſirſt common Defence is, That the Granter, at the 
Time of granting, was in Liege- pouſtie. Or, 2do. That he 
convaleſced, for Convaleſcence gives Validity to the Deed; and 
that is preſumed by a Proof of the outward Acts of going to Kirk 
and Market, during the Time that Perſons are there aflemble 
about the Buſineſs of either Place, and returning freely and unſup. 
ported, Act of Sederunt, February 29. 1692. | 

6. Living ſixty Days after granting a Deed in lefo is made e. 
quivalent to the going to Kirk and Market, ſo as to exclude the 
Reaſon of Reduction ex hoc capite ; but ſtill the living ſixty Day; 
does not exclude a Proof, that the Perſon was at the Time of 
granting incapable, by reaſon of Sickneſs, to grant a Deed, 4? 
4. Sefſ. 6. K. Williom. E 

7. A Diſcharge of an heritable Sum granted in lefo, upon 
Payment of it, is not reducible ex hoc capite, becauſe the granting 
Diſcharge on Payment is a neceſſary Act, March 15. 1634 
Brown contra Thomſon. | | 

8. All voluntary Deeds thus granted are not ſubje& to Re. 
duction er hoc capite, but only ſuch as are gratuitous, Fanuary 7, 
1624. Shaw contra Gray. - . 

9. Proviſiens to Children granted on Death-Bed, not exceed 
ing what is neceſſary as Aliment, would be ſuſtained. 

10. Heritable Subjects cannot be conveyed by . Teſtament, al. 
though made in Liege-pouſtie ; becauſe a Teſtament is not m4 
habilis of transferring ſuch Subjects, which by our. Law can only 
be tranſmitted by Deeds, which are in the Form of Deeds ia 
wives, December 14. 1664. Clvil contra Cell. 

11. This Objection of Death-Bed is ſometimes received by 
way of Exception, as in petitory and declaratory Actions; bu 
the Rule is, that it is competent by Reduction only, not! 
Exception. | 
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§ 2 & 3. 


above the Value of 100 L. is of no Eftect, February 18. 
1631. Houſton contra Houſton ; but a verbal Legacy to 
that Value, or one of a greater Value reſtricted thereto, will be 
ſuſtained, July 7. 1629. Wallace contra Mure. | | 

2. Although a Teſtament executed according to the Forms of 
another Nation will be ſuſtained as a valid Tranſmiſſion of thoſe 
Subjects which by our Law are teſtable, July 3. 1634. Melvil 
contra Drummond, yet a Teſtament of a quite different Kind from 
what our Law authoriſes will be ineffectual to any Purpoſe. Thus 
the verbal Nomination of an Executor in England could never 
be brought in Competition with the Confirmation of the neareſt 
lof Kin here, January 19. 1665. Shaw contra Lewens, 


$4 & 5. 


1. Beſides the Diſtinction of univerſal and particular Legacies, 
the laſt may be fitly ſubdivided into theſe, which, though parti- 
cular, are yet conceived in general Terms; as the Legacy of 
a Sum, without characterizing it by the Name of the Debitor who 
wes it ; and thoſe which are ſpecial, by being Legacies of a cer- 
ain Sum reſting by ſuch a Debitor, or of other ſpecifick Subjects: 
Vhich Diſtinction is of great Uſe in our Law; for the Property of 
a ſpecial Legacy is veſted in the Legatary by the Teſtator's 
Death, fo that Action is competent to him for recovering it: In 
zhich however the Executor mult be called, leſt he have any juſt 
Objection to the Payment of it, and loſe the Opportunity of mak- 
no it; as in the Caſe, that the Defunct's Debts exceed the Ef- 
ects he has left, March 10. 1627. Foreſter contra Clerk. But 
he Property of the Subject of a general Legacy veſts in the Ex- 
xcutor, againſt whom the Legatary has only a Right of Action. 
2. If the Legacies exceed the Dead's Part, even ſuch of them 
s are moſt favoured by the Law, as being ad pias cauſas, muſt 
uffer a proportional Diminution, y 6. 163& Doctor Monro 
mtra Executors of Scot, except the Teſtator otherways expreſs 
umſclf in favour of a particular Legata yx. | h 
3. In the Caſes of general Legacies ſuffering a proportional Di- 
ninution, the ſpecial Legacy admits of no Abatement, becauſe 
ie ſpecial Legatary bearing all the Hazard which attends his Le- 
a y, without the Participation of the reſt of the Legataries, he 
| ; | | ; ought 


t, \ Nuncupative Teſtament, which bequeathes any Thing 
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_ ought to be free of the Loſs which is common to them, Jul) 21. 


ite, bei 
1665. Spreull contra Miller. rift, 


that Chara 


4. The Legacy of à Subject which the Teſtator knows either 4. The 
is not his own, or that it will belong properly to his Heir, will be the ſettled 
effectual to the Legatary ad valorem, January 22. 1624. Dran Opinion, t 
mond contra Drummond ; Tune 16. 1664. Murray contra Executor; ing Intereſi 
of Rutherford; and June 24. 1664. Falconer contra Dougal : But, it birds of 
the Teſtator is under a Miſtake, and apprehends the Thing legue ftom be d 
ed to be his own, which is another's, or to be moveable, which is make a bip 
heritable, the Legacy is ineffectual, February 21. 1663. arduu that Rule 
contra Fraſer of Kinnundy. 5 Section. ] 

5. Bonds of the Tenor, Aſſignations to Bonds, and Bonds of I Pirletan's E 
Proviſion to Children granted ix lecto, can only affect the Deads . Chul.! 
Part; but yet they are preferable to Legacies, December 14. Nhe Relict 
1676. Milcbel contra Littlejohn, and ſuffer no proportional Abate- . bipartite 

ment in theſe. Caſes wherein it becomes 8 for the Legata part. 
ies to ſuffer it. 3 a 5. Sin 

6. A Legacy by a Husband to his Wife is not imputable in Moroviſion, 
Satisfaction of her legal Proviſions, but is wholly payable out of N Bond bear 


the Dead's Part, Fanwry 25.1681. Lady Craiglcith contra Lairdof 
r | „ 8 

7. A ſpecifick Legacy is Joſt to the Legatary, when the 
Thing periſhes without the Fault of the Executor. 


J 6, 7, 8 & 9. 


1. Phe Husband can do no Deed in leo, from which either the 
jus relicte or Legitim can ſuffer any Diminution, Fly 10. 1628. 
Cant contra Edgar; for theſe Rights are, as it were, already ſtated 
and fixed by the Law, only their Eſtect is ſuſpended till the Dill 
lution of the conjugal Society ; ſo that no Deed of the Husband's, 
when theſe Rights are upon the very Point of taking Effect, ca 
bring any Prejudice to them. i 

2. The conjugal Society diſſolving by the Wife's Death, ſhe 
tranſmits her Share of the Moyeables ; firſt, to her neareſt of Kin, 
whether they are Children of the preſent, or of a former Marriage, 
who participate equally ; and, in the next Place, to her remote 
Kindred in the Order of Succeſſion. | 

3. The whole Executry of every Perſon is, in the firſt Place, 
ſubject to the Payment of his perſonal Debts contracted in Liire 
#::/tie, without any fraudful Intention to exhauſt the jus clit 


= 


or Legitim; but, where the Executry excceds the Debts, the 
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wife, being ſimpliciter moveable, can only be affected by Debts of 
mat Character, July 19. 1664. Scrimzeour contra Murray. 


her 4. The Legitim was 7 ſome Lawyers eſteemed a jus crediti for 
be me ſettled Proportion of a Third, and who therefore were of 
„Opinion, that the Relict, having no Share of perſonal Bonds bear- 
ors ing Intereſt, the Dead's Part comes of Conſequence to be two 
, f Thirds of ſuch Subjects, unleſs the Wife's being excluded there- 


from be deemed equal to her not exiſting at the Time, ſo as to 
make a bipartite Diviſion of that Part of the Executry, according to 
that Rule of our Law here mentioned by our Author in the gth 
Section. But this is now ſettled by a late Deciſion in the Caſe of 
Dirletan's Executors ; and it is manifeſt, from Act 19. Seſſ. 1. Parl. 


2. Charl, II. that the Legiſlature underſtood, in all Caſes where 
14. ie Relict was out of the Queſtion, that the Teſtament receives 
te- Na bipartite Diviſion between the Childrens Legitim and Dead's 


5. Simple Forisfamiliation, or the accepting a Bond of 
Proviſion, will not debar a Child from the Legitim, unleſs the 
Bond bear expreſly to be in Satisfaction of the Portion natural, 
becauſe the Legitim is ſo ſtrongly founded, both in poſitive and 


to exclude it: And, by the Civil Law, there was no Diſtinction, 
in this Matter, between thoſe Children who were emancipated, 
land thoſe who were not: Beſides, by our Law, when the Legi- 
tim is claimed, former Proviſions muſt be collated ; which ſhews, 
that former Proviſions do not exclude their claiming the Legitim, 
but; only bind them to collate, or to account their Proviſions in 


20, Watifaction pro tanto of the Legitim. 

tcl Wi 6. The Husband's Children of a former Marriage occaſion a 
10- {tripartite Diviſion of the Executry with the Relict, as much as if 
d's, they were her own Children; for they are the Offspring of the 


We 17. 1631. Chapman contra Gibſon, 


ſhe 

Un, g 10 & 11. 

age, | | 

ter 1. The Right of the neareſt of Kin is independent of the Of- 


fee of Fxecutor ; for the Moment that the Teſtament is confirm- 
£, which is the additio hereditatis mobilium, the Right to the Dead's 
Part, whick, happeus not to be exhauſted, veſts ſo effectually in 
hem, that, although they die before the actual Execution of the 
Leſtament, they tranſmit their Shares to their reſpective Executors, 
February 12. 1662. Hell contra Wikis. | | 
; ; 2 The 


natural Law, that no Preſumption can afford a ſufficient Ground 


jusband, and it is his Executry which is the Subject of Partition, 
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2. The Executor's Third of the Dead's Part takes Place only 
after the Legacies are ſatisfied ; for if theſe exhauſt it, he has ng. 
thing but the nudum officiam, November 29. 1626. Forſyth cor; 
Forſyth; and Fuly 9. 1631. Wilſon contra Tinto. | 

3. Children who have been provided, claiming their Legitin 
mult collate their former Proviſions, unleſs it was provided, that 
notwithſtanding theſe Proviſions, they ſhould be till accountez 
Bairns of the Houſe : But although, in any other Caſe, they may 
not claim the Legitim without collating, yet, according to Lord 
Stair, they may without collating claim their Share of the Dead 
Part; for Collation is intended to preſerve an Equality among 
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them vith reſpect to their Proviſions as Children, whereas they 4. The 
are Called to the Succeſſion of the Dead's Part as neareſt of Kin. not liquid, 

4. The Relict cannot claim Collation of the Childrens Proviſ. ¶ en twenty 
ons, but the Children among themſelves. Collation is meant on. Whnuſt either 
ly to preſerve an equal Intereſt among the Children, as to tha iſſhhey renoui 
which proceeds from the Father by Way of Proviſion or Patri. Wihe jacent ] 
mony ; for an Equality as to every Thing which may proceed by a Deere 


Creditors o 
Dr by Bond 
25 may be { 
1672. 


from him by Way of Donation 1s not intended, February 14, 

1677. Duke aud Dutcheſs of Buccleugh contra Earl of Tweeddale. 
5. In the Caſe of all the Children being provided, without the 

Clauſe of remaining Bairns of the Houſe, it would ſeem the Te- 


ſtament ought to receive a bipartite Diviſion, unleſs the Children 5. Whe 
chuſe rather to collate, Arg. February 18. 1663. Dunbar contra Creditors ce 
Fraſer. ſuch a nexu 
6. One Child who is both Heir and Executor, is not only cal- lays not 
led to the Succeſſion as neareſt of Kin, but is intitled alſo to the nd a Dec. 
Legitim, Jauuary 12. 1681. Troſter contra Rochead. Houſe of 1 
| | E Citation gi 

S 12, tothe 15, mclſive. and the Re) 

| 6. The 


1. Teſtaments muſt be confirmed by the Judge of the Com- ¶Debts out 
miſſariot where the Defunct reſided, as in his ordinary Place of N confirm as 
Abode, or where his principal Dwelling-Houſe lies, in the Caſe tors of the 
he has ſeveral; or in the Commiſſariot where he died, if he ar and L 
had no Domicile, provided he lived forty Days therein; but o- 7. Theſe 
therways his Teſtament, and the Teſtaments of Perſons reſiding Nrary Proce! 
abroad, are to be confirmed by the Commiſſaries of Edinburgh. the Extent 
2. Before the 1690. the Relict and neareſt of Kin were moleſt· ¶ ſuch Effects 
ed with Charges to confirm at the Inſtance of the Commiſſary- Nosing to th 
Fiſcal in commodum curic ; but this Vexation was juſtly curbed by they are alſ 
Act 26. Seſſ. 2. K. Villiam, which for the future prohibited ſuch {ſtain Time; | 
Charges, | 5 | of expeding 
| . 3. Tix xranted afte 
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3. The Executor teſtamentary is confirmed without any pre- 
nous Notice or Citation to the Parties concerned, becauſe of the 


pefunct's expreſs Nomination; but to the Confirmation of the 
iti, I Executor dative there muſt be an Edict ſerved on nine Days 


ate or Inteſtate died, and both find Caution to make the Sub- 
ect of Executry forthcoming to all concerned. Quoats of Teſta- 
ments, which was a twentieth Part of the Dead's Part due to the 


ad Biſhop for Confirmation, are diſcharged by Act 14. Sef. 9. K. 
jon Viliam. | . „ 
te 4. The Creditors of the Defunct, whoſe Grounds of Debt are 


not liquid, intending to confirm, mult firſt charge the neareſt of Kin 
on twenty Days, that they themſelves may confirm, which they 
muſt either do, renounce, or be liable as vicious Intromitters : If 
hey renounce, the Creditor muſt proceed to conſtitute his Debt, that 


by a Decreet cognitionts cauſa, Act 41. Seſſ. 5. K. William. The 
Creditors of Defuncts thus inſtructing their Debts by a Decreet, 
or by Bond, may confirm the whole, or ſuch Part of the Executry 
25 may be ſufficient to ſatisfy them, Act of Sederunt, November 1 4. 


1672. 


ſuch a nexus with the Subject, as to give a Preference, the Purſuer 
always not being in mara in ſeeking a Decreet, or if to that 
End a Decreet is neceſſary, is a Point not yet well ſettled : The 
Houſe of Lords, croſs to the Deciſion here, found that the bare 


and the Repreſentatives of Sir James Gray. | 

6. The Creditors of the neareſt of Kin may recover their 
Debts out of the Executry, which their Debitors are intitled to 
confirm as neareſt of Kin, with Preference always to the Credi- 
tors of the Defunct doing Diligence to affect his Eſtate within 
Year and Day of his Death, 4 41. Sefj. 5. K. Willkam. 

7. Theſe dative Executors are not only allowed, by a prelimi- 


the Extent thereof, by obliging them to exhibite Inventaries of 
ſuch Effects upon Oath ; but, becauſe there may be many Debts 
lowing to the Defunct, the Recovery of which may be doubtful, 
they are alſo indulged with a Licence to purſue for them, to a cer- 
tain Time; or aſqzze ad ſententian, before they are put to the Charge 
of expeding their Confirmation. Theſe Licences uſe not to be 
granted after the principal Confirmation, except in favour of a 
| | h Cre- 


Warning, and affixed to the Pariſh Church-Door where the Te- 


the jacent Executry may be declared the Subject of his Payment 


5. Whether after Lapſe of the ſix Months, within which the 
Creditors come in part paſſu, a Citation to the Executor makes 


Citation gives no Preference, in the Caſe of Edward Callender 


nary Proceſs againſt the Havers of the Defunct's Effects, to try 
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Creditor confirming Executor ad omiſſa, June 30. 1665. Sternſy 
contra Crawford; and February 21. 1668. Scot contra Clerkingtcy, 


2. The 
the Caſe h 
and Fuly 1: 
§ 16. | 


1. A Teſtament is executed, in the Conſtruction of our Lay, 
when the Debts owing to the Defunct are eſtabliſhed in the Perf 
of the Executor active, and againſt the Debitor paſſive, either by 
a Decreet or ſome new Security. 8 7 5 
2. Although the jus relidtæ and Legitim are veſted without Con. 
firmation, yet the Subject out of which they are to be recovered 
muſt be confirmed: So that, if the Wife and Children die befor 

Confirmation, their Shares muſt not only be confirmed as nn e.. hs PF 
ecuta in bonis primi deſuncti, but the neareſt of Kin of the Relia ws = 
and Children muſt be confirmed Executors to them, to eſtabliſh a. * 
Right to the Subjects in their own Perſons, in virtue of which they 3 of a 
may recover them from the Executor of the firſt Defunct. | A Genet 

3. The principal Executor muſt be cited to the Confirmation of iſ - = _ 1 
the ſimple Executor ad omiſſa, but not to the Confirmation of the 2 yo : 
Executor-Creditor ad omiſſe, February 14. 1622. Bayne contra .-. Wick 
and June 28. 1623. White contra ----- ws 

4. When the Relict or neareſt of Kin hath confirmed the fil 
Teſtament, in that Caſe. the Teſtament ad omiſſa carries the whole 
Subject thereof to the Executor ad omiſſa, excluſive of the jus reid 
or Legitim; becauſe an Omiſſion in them is, præſi anplione juris 
deemed fraudulent, which ought therefore to be puniſhed with Ahe chie 
the Loſs of any Share of the omitted Subject. gas 
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The Executor who has eſtabliſhed the Subject in his perſon by #7 _ p 
Decreet, or new Security, is ſtill but a Truſtee for the Pefuncts WM... 3 ” 
Creditors and neareſt of Kin, who will be preferred to the Execu- * ornir 
tor's proper Creditors in all Competitions on the Subject, Decem r. 3 1 
16. 1674. Kelhead contra Irvine and others. As to the Sbjct: = n= 
Matter of this Section, ſee alſo December 2 1. 1671. Gordon Coir Wi, - ropes N 

Laird of Drum. | * 


| 8 19. 
t. With reſpect to the Subject-Matter of this Section, ſet 
March 8. 1934. — contra Lag; June 26. 1629. Leung cc 
Murray; Fanuary 25. 1665. Menzies contra Drum; aud March 17, 
1630. Semple contra Mac Niſu and Doty, 
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2. Thit 


T 1 
2. That Co- executors are not ſeverally convenable, except in 


e Caſe here mentioned, ſee July 22. 1630. Salmond contra * 
ä and July 12. 1626. TRIM contra mn. 


$ 20 & 21. 


ah; t. Executors Creditors are liable for the Defunct's privil-get 
eußg pedts, becauſe they are preferable to all other Debts en. 
M November 25. 1680. Crauſord contra Hutton. 

2. The Executry may be exhauſted by a Debt due to the Ex- 


00. kcutor himſelf by the Defunct, without any Proceſs, in virtue of 
ele mere Right of Compenſation : But a Defunct's Debitor ac- 
fore uiring Right to a Debt owing by the Defunct, by Aſſignation 
e ranted after his Death, will not be allowed to compenle, Febru. 
ual ry 8. 1662. Crawford contra Earl of Moray. | 

a 3. The Executor's Oath, or being held as confeſt at the In: 
ey WW-ance of a Creditor, may affect his own particular Intereſt in the 


eſtament ; but can never prejudge any other Party concerned, 
cauſe of the Probability of Colluſion, if his Oath, or being held as 
onfeſt, was thus allowed. 
. With reſpect to the Subject. Matter of the 2 iſt Section, ſee 
1 March 31. 1624. Lady Currybill contra Executors of Cuming; 198 
. larch 8. 163 1. Duff contra Alves. 


9 
i it 
riß 


with 


5 22. 


The chief Articles which may enter into an Executor's Accompt 
f Hxoneration may be claſſed under one or other of theſe Heads. 
m. Debts owing to himſelf before Confirmation. 299. Privi- 
eved Debts. 3tio. Debts acknowledged in the Teſtament, and 
ud before Citation at any other Creditor's Inſtance. 479. Debts 
ad in obedience to Sentences. 5fo. Sums in Decreets and regi- 
tred Hornings uſed without Effect againſt the Defunct's Debitors. 
u. sums in Decreets of Abſolvitor obtained by them, mo. 
'xpences of Confirmation, which come off the whole Head. 8 vo. 
'xpences of Proceſs againſt the Debitors, becauſe they are not 
ound to pay without a Sentence for their Warrant, 


5 23, 24 & 25. | 


I. This paſſive Title in Moveables is made ſo much the more 
xtenſive than the paſſive Titles in Heritage, by overtaking all In- 
ermeddlers without Diſtinction; becauſe the Hazard of Conceal- 
ents and Abſtrattions is greater with reſpect to Moveables than 

| 8 Heritage, 
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Heritage, to which one can hardly have any ſuppoſed Acceſ; yi; 


out ſome preſumptive Title. 10. It 
2. Vicious Intromiſſion is preſumed in the Caſe where Hack eithe 
near Relations preſent at the Perſon's Death, or the Maſter of H beedily : 
Houſe where he died, do not regularly fecure the Writings and oth; moveable 
Moveables of Value which they ſee in his Poſſeſſion at that Tine. 1662. 
unleſs the Circumſtances of the Caſe are ſuch as to remove : ':!s Me. 
Cauſe of Suſpicion. : ". h 
3. The Intromiſſion which infers this paſſive Title muſt be t 


a Character that is ſomewhat univerſal; at muſt be an intermeddlin 
quaſi per univerſitatem, as with Part of the Rents of an Eſtate, Par 
of a Flock, Part of a Corn-Yeard, Cc. | 

4. An Executor-Creditor confirming a particular Debt or Sub. 
ject will not ſcreen another's vicious Intromiſſion, as the Confirma- 
tion of an Executor nominate, or of an Executor dative, qu 
neareſt of Kin, would do, Fuly28. 1626. Tennent contra Tennent, Al 
20. Sell. 6. K. William, unleſs the Intromitter has had a Right from 
the Executor Creditor previous to his Intromiſſion. 


A 


5. In any other Caſe than that of a Stranger who intermedd!:Miff fion : For 
without any Manner of Call to it, ſubſequent Confirmation, eren is not per 
after Citation of the Intromitter, will purge the Vicioſity, if the ſtate is on 
Confirmation is within Year and Day of the Pefunct's Death, there is ! 
nuary 24. 1628. Aldi contra Gray. | | having an 
6. The Vicioſity of this Intromiſſion conſiſts in the meddlin i flituting a 
with Goods which at preſent are without an Owner: But if 3 2. Decl 
Declarator of Eſcheat veſts a Right to them in the Donatary, it the Marke 
removes the vicious Character; and the Intromitter is only 20. Reliẽt mu 
countable to him as an ordinary officious Intermeddler. 3. Ihe 


. 7. A Diſpoſition to the Moveables, though labouring under Superior's, 
a Nullity, will be a colourable Title to fave againſt the penal Ef. the Fie na 
fets of this paſſive Title, June 16. 1671. Bowers contra Lady fince Feus 
Co per. | | ? the Succeſ 
8. The penal Part of this paſſive Title does not ly againſt the without an 
Intromitter's Heirs, unleſs Action has been intented againſt him. fome Nece 
ſelf, as well on account that the Int romiſſion ſavours of a De- Vailal of a 


may have been purchaicd bona fide, July 10. 1666. Cranjion ce 1. A Pe 

1 Wilkiſon. | | lawful W. 
! - 9. Vicious Intromiſſion is ſimply excluded by the Acquiſition of ¶ cannot be ſ 
l the Goods bond fid-, in the Way of Commerce, for a juſt Price ; ¶ 1»capacity 
but not in the Cafe, Novemier 29. 1679. Irvine contra Kilp ＋ wee, | 
| | 10. U aſtardy, « 


„ 8 1 . . ps 139 f 
vi 10. It is a Principle of our Law, That the Creditors may at- } 
tack either Heir or Executor, as they apprehend they can moſt ot 
ſpeedily recover Payment, whether the Debt be heritable or 1 
moveable ; becauſe either of them repreſent the Defunct, July if 
I. 1662. Bailie contra Henderſon; and January 30. 1630. Carnie 
rntra Meldrum; and December 11. 1632. Shaw contra Crawford. | i 
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yet the Law at no Rate calls him after a Manner 

which bears any of the eſſential Characters of Succeſ- 
fon : For the King does not at all repreſent the Predeceſſor, and 
is not perſonally liable for Satisfaction of his Debts ; but the E- 
ſtate is only ſubject, and may be thereby affected. But although 
there is here no Repreſentative, yet the King, or his Nonatar 
having an Intereſt, muſt be called paſſive in any Action for con- 
ſtituting a Debt cognitionis cauſa. 1 | | 

2. Declarator proceeds upon a Citation of all and ſundry at 10 
the Market-Croſs of the Shire where the Defunct reſided; but his 104 
Relict muſt be particularly cited. 

3. The Right of Succeſſion as wiimns heres was originally the 
duperior's, becauſe, in Default of the Heirs of the lnveſtiture, oy. 
the Fie naturally returned to him from whom it proceeded ; but | rd 
ſince Feus have changed their Nature, the Law calls the King to " by 
the Succeſſion in Right of his Prerogative. But if the Lands thus . 
without an Heir are held of a Subject Superior, the King is under | 1 
ſome Neceſſity to preſent a Donatar ; for he cannot him{clf be the 6 
Vallal of any of his own Subjects, Craig, L. 2. tit. 17. § 5. 


* \ LTHOUGH the King ſucceeds here as ultimns heres, fl 


BY 


in | $ 3, 4 & 5. 


00 7. A Perſon in the Poſſeſſion of Legitimacy by being born in 

lawful Wedlock, and by the reputed Parents Acknouledgment, 
o! WF cannot be ſtript of it, but by a Proof of the preſumed Parents utter 
- ; WF [Þcapacity to procreate, or ſuch a circumſtantiated Abſence of the 
. F picſumed Father during the Pregnancy, as is demonſtrative of the 
by +#itardy, Craig, L. 2. fit. 18. § 13; 
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2. Under the Name of lawful Wedlock our Law comprehend 
the clandeſtine Marriage, and that which is formed by a Coug 
of Cohabitation as Man and Wife, as well as the folemn and regu- 
lar Matrimony, Fuly 7. 1626. Somervel contra Halcro ; but it there. 
by excludes thoſe Marriages which cannot ſubſiſt becaule of a 
eſſential Defect in the Conjunction, Craig, L. 2. tit. 18. § 11K 
12. ſuch as that ſeems to be which is declared unlawful by 4 20. 
UW VI. ---- | | 
J. As Baſtards, without Iſſue of their own Body, can have no 
legal Succeſſion, for Want of lawful Kindred, in default of which 
tlie King is called to, the Succeſſion, July 13. 1626. Halcro ctr; 
Somervel; fo, for that Reaſon, they cannot be the legal Succeſlars 
of any Perſon, unleſs they are nominatim called to the Succeſſion 
by a ſpecial Tailie, Craig, L. 2. tit. 18. $ 7 & 8. 

4. Ballards, without lawful Iſſue of their own Body, cannot 
make -a Teſtament without Letters of Legitimation, becauſe 
they might be eaſily induced, without any reaſonable Motiyes 
eſpecially on Death-Bed, to give away a Subject which mutt o- 
therways fall to the King: But when they have Children cf 
their own, whereby the King has no Proſpect of Succeſſion, 
they may make a Teſtament, and name Tutors to their Children, 
July 7. 1629. Wallace contra Mure. But whether they leave 
Children or not, the Relicts of Baſtards are intitled to the leg 
Troviſions; for the jus relitis and Terce are competent to all lau- 
EW... > --- ” Wy | 

5. A Baſtard, by our Law, is incapable even to ſucceed to his 
Mother, although ſhe may be diſtinguiſhed with Certainty, which 
the Father cannot be; becauſe it is for the Honour of Maniage 
that the Rights of Succeſſion ſhould in no Caſe be competent to 
Baſtards; and, as Craig ſays, a Clauſe. in the Brief of Service 
ſtands in the Way, L. 2. tit. 18. §S 6. Nor to that Effect cn 
Letters of Legitimetion ſignify any Thing; thr though th 
may give certain civil Rights, yet they can never confer the lau- 
ful Rights of Blood, Craig, L. 2. tit. 18. 5 8. | 
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CTION is the Power and Faculty to proſecute in 
Judgment for what is due to us; or it is the Exerciſc 

IX only of that Faculty, becauſe: it would ſeem rather 
to be a Proſecution of a Power, than a Power to proſecute : Yet 
on different Occaſions it may with Propriety be made Uſe of, 
ſometimes to ſignify the Power and Faculty itſelf, and ſome- 
times the Exerciſe and Proſecution of it. 

2. The firſt general Diſtinction of Actions with us, is, between 
thoſe which come before the Lords in the firſt Inſtance, and in 
the ſecond; and therein is founded the material Difference be- 
tween ordinary Actions, and Suſpenſions and Advocations. 

3. Ordinary Actions are either ſummary or ſolemu. Of the 
firſt Kind are, 11. Citations proceeding on Bills of Complaint. 
for Malverſation in Offices, or for Contempt of the Lords Autho- 
rity. 2d0. Summary Diſcuſſing on Bills of Suſpenſion and Adya- 
cation. 319. Charges of Horning obtained on Bill without a 
previous Sentence; as, againſt Liferenters, to preſerve the life- 
rented Subject in good Order; againſt Heritors, to contribute to- 
wards maintaining the Fabrick of the Church ; and general Let- 
ers for Payment of the publick Revenue; but, excepting Charges 
for Payment of the publick Revenue, of Miniſters Stipends, and on 
Decreets of poinding the Ground, all Charges proceeding on gene- 
ral Letters are now prohibited by Ad 13. Se. 2. K. William. 

4. In the moſt part, of Summonſes there are two Diets of 
Compearance upon a different Number of Days: But if the 
dubject- Matter of the Summons can be inſtantly verified and in- 
ſtructed fcripto, one Diet of Compearance will ſuffice, and that up- 
on ſix Days Citation. . JJV 5 

5. As to the inducie legales, which in different Caſes are dif- 
jerent, ſee Act 43. Seſſ. 1. Ja. VII. Ad 12. Sc. 4. Will. and 


+» 


Mat), and Act of Sederunt July 21. 1672. EE 

6. In Contradiſtinction to common Summonſes, which ordain 
| a Citation to be given to two Diets, we have privileged Summon- 
| {es proceeding on a Bill, which ordain Citation to be upon one Diet. 
xe the foreſaid Act of Sederunt. - ER 
7. The chief Thing in a Summons is the Certification, which 
& to give it Effet, The Contumacy in not appearing, * obe 
ience 
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the Declarator, they need not appear; for the only Conſequence 


would nced to ſupply it by Ibelling upon forty Years Poſſeſſion, 


box TV. 

dience to rhe Will of the Summons, was of old puniſhed by 
reiterated Fines in the double and quadruple, which at . 
ended in an Outlawry, or putting to the Horn; and tliat we 
had borrowed from England, At 30. Parl. 6, Ja. I. But after 
Times mitigated the Eier of Certification. The ordinary one 
is, that the Lords will proceed to do Juſtice. Another is, the 


holding as conicit the Defender who is perſonally apprehend. 


ed, when the Matter is to be proved by his Oath. A third Kind 
is, in the Proteſtation againſt the Purſuer for not inſiſting, with 


Certification never to be heard thercatter. And the great Cer. 


tification is, the holding Writings not produced as falſe and feign. 
ed, in the Action of Reduction and Improbation. 
8. Actions, as they are conſidered in different Views, may be 
variouſly claſlſed and diſtinguiſned; but thoſe to which our Liy 
— given any certain Form or Name ſeem to be molt properly 
elaſſed under theſe five general Characters, viz. declaratory, reſcil 


ſory, petitory, poileſſory, and accefjory, 


9. In all Declarators, the Purſuer's Title, if conſiſting of 
Deeds and Evidents, muſt be libelled and inſtructed; or it my 
at leaſt be ſet forth in the Libel, that they are in the Defender' 
Hands, whom he has perſonally cited; and that muſt be inſtruc- 
ted ſcripto. 

10. Declaratory Actions may be purſued on all Points of Right 
and Poſſeſſion: And as they contain no perſonal Concluſion a> 
gainſt a Defender, but only ſerve to have ſomewhat found and 
declared; fo the Purſuers of this Action may call any Perſon they 
have a-mind. But if they have no preſent Intereſt affected by 


of the Action as to them, is, that they cannot pretend to have had 
any Right at that Time to the Subject in queſtion. 

11. The Purpoſe of a Declarator of Property is, to have the 
irredeemable Right of Property declared to be in the Purſuer, 
and if he does not libel upon a full and compleat Progrets, he 


in virtue of Titles required by the Act eſtabliſhing the long Pre- 

ſcription. 
. The 3 and proper Defences in this Aion are, 
1729. The Deſender's prior and preferable Rights. 240. That 
the Purſuer's Right is granted d mn habenie poteftatem, as being 
inhibited or 3 3119. That his Rights are fraudulent 
as being graanted 7 #2 c dligertie, either of the Defender s, or of 
their Predeceſiors and Authors. at, Or Defences may be found: 
ed on perſonal Rights granted by the Purſuer himſelf, or by li 
| ws 
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predeceſſors, to whom he is Heir or Heir apparent. But the Ac- 


by WW tion of Reduction and Improbation hath made this of little Uſe. 
th 13. The End of a Declarator of Redemption is, to compel the 
we Wi Defender to ſubſcribe a Grant of Redemption, and to remove 
ter I from the Lands that the Purſuer may enter. It is founded up- 
nc on a Right of Reverſion, either legal or conventional, together 
mne Wl with an Order of Redemption duly ufed ; except in the Caſe of 
d. Adjudgers who have intromitted with the Rents of the Lands ad- 
inc WY judged, againſt which Declarator no Exception will be competent 
it Wi upon any Right of the Defenders, if either the Reverſion be in 
er. cr:e77is, or in a ſeparate Deed and regiſtred, becauſe in either Caſe 
gu- he was in mala fide. | | 4 
2 14. If the Declarator of Redemption is founded on the legal 
be Reverſion, we muſt diftingmſh whether the Appriſer has intro- 
-1v Wl nitted within the Legal or not: For if the firſt is the Caſe, there 
"ly Wi reeds no Order of Redemption, ſince the Lords ſuſtain Action 
eil. ¶ won Conſignation; but where there has been Intromiſſion, or 
where there can be none, as in the ſpecial Adjudication, the Re- 
of aemption on the legal Reverſion will proceed in the fame Way 
nul Nes on the conventional. | : 
e's 15. The Uſe of a Declarator of Nonentryis, to intitle the Supe- 
uc. ror to the retoured Duties of the Lands during the Nonentry, and 
| to full Mails and Duties thereof from the Citation in the general 
git I Declarator. To recover the firſt, an Action of Poinding the 
= Ground is competent; and the Uſe of the ſpecial Declarator, 
an 


which is properly an Action of Mails and Duties, is to recover 
tlie luſt. 5 | | 

16. It is competent after the Year of Deliberation, when the 
Lands are in the Hands of the Superior, either by the Death of 
tie Vaſfal laſt infeft, by the Nullity of the Heir's Infeftment, 
or, according to Lord Stair, by not taking Infeftment cn a Re- 
lgnation. . | 
7. Belides the common Objections which may ly againſt this 


Declarator, as well as againſt other Rights, there are theſe ſpeci- 
100, WE! ixceptions : 1910. That the Fie is full by a conjunct Infeft- 
re. rent or a reſerved Liferent. 240. That the Heir is infeft, to the 


xcaſton of future Nonentry Duties. 3ti9. That the Superior 
s confirmed an Infeftment of the Lands a me. 410. That 
ree ſubſequent Seiſins were voluntarily given, to the Excluſion 
all preceeding Nonentry Duties. 5. That the Fie bas been 
vi for the laſt forty Years. 610. That the Lands are affected 
th one or other of the two legal Liferents. mo. That the 
upcror denied Infeftment on the Precept itiuing from the Chan- 
ry. 5 ; 8 | 
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competent to the Superior of Lands whoſe Proprietor has been 


of the Lands from the Time of the Denunciation, and in Time 


moo w. 


18. The Declarator of the Tihſel of the Nonentry is compe. 


tent to the Heir of a defunct Vaſſal, who has in vain charged tei { theſe 0 
Superior to enter to his Superiority, that he might be in a Cap. ſince 
city to enter him, to the End the Benefit of the Nonentry - Efeets of t 
be declared to be forfeited by the Superior. Againſt which D* and others 
clarator there lyes this proper Exception, that the Nonentry «iſ: n 
toured Duties preceeding the Precepts were neither ſatisſied, no mou ws 

| 26. Ou 


offered, nor conſigned, 


19. The Uſe of a Declarator of Liferent Eſcheat, which ; r 


at is prop 
entry, hic 
the Mails ar 
nd Duties. 
n the Exhil 
no other t 


Year and Day at the Horn, is, to eſtabliſh a Right to the Rent 


coming till Relaxation. And with the general Declarator, the ſpe. 
cial Declarator or petitory Part is ſometimes joined, though not 6 


regularly ; but an Action of Mails and Duties may be carried on 2 
therewith, in which, however, the Poſſeſſors will not be bound to au- 7, . 
ſwer for the Mails and Duties, till the general Declarator is extracted i.” re 

20. The proper Exceptions to this Action are founded on 4 _ 
Burdens affecting the Lands anterior to the Denunciation, ſuch zz ae Ka | 
Infeftments of Annualrent, Tacks, Arreſtments of Rents, Cc. ov ntl = 


21. The Uſe of the Declarator of ſingle Eſcheat is, to eſtabliſh 
a Right in the Donatary to the moveable Goods which belong: 
ed to the Rebel at the Time of the Denunciation, or that after. 


our; for! 
ed, would! 
n ſufficien 


wards accreſced to him before Relaxation. | 4 
22. In neither of theſe Declarators will Exceptions be ſuſtain. - = 4 
ed which are founded on Objections to the Horning, becauſe thele 3 —— 
affect the Intereſts of the Parties concerned in both Eſcheats; ang * — 
when proponed in either Declarator, they touch the Parties in 10 17 D 


the other: So that nothing can invalidate the Horning, but ai 


Action wherein all Parties are called. 5 iphts grant 


Defender or 


23. The Purpoſe of a Declarator of the Avail of the Ma- 29. Agai 
riage, competent to the Superior of Ward Lands, is, to have the Mile 3 
Value of the Marriage aſcertained by Modification of the Lord He Dat ia 
according to the Value of the Heir's free Rent, whether conſiſting orgs A : 
of Land Rent or other Rents, and Sums of Money annually pail 5 "A 
to the End that, at the Expiration of the Ward, the Ward-Lands =_ phe 
may be poinided for the ſame. And as this Declarator requires i * libel 4 
Proof of the free Eſtate of the Vaſſal, either by Witneſſes or Oati — ; 
of Party, it muſt therefore have two Diets of Compearance. I 88 

24. The proper Exceptions to this Action are founded on th r, as bein 
Burdens which affect the Eſtate of the Vaſſal at the Time be Mud if 1 15 
purſued for the Avail. bs | 32 The 

25. The Declarator of Recognition has nothing particular in . Hhe Produc; 


but what is obvious from the Nature of that Sort of Forfeiture 
| | 7; | { 


and then the 
ul N 


-Þ 


nd theſe of Diſclamation and Purpreſture are of no Uſe now in our 
aw, fince the leaſt colourable Excuſe will ſave againſt the harſh 


ind others which concern Servitudes and Immunity, there may be 


lifferent Caſes. | 

26. Our ſpecial Declarators are in effect petitory Actions con- 
ſequent upon the general Declarator, which have nothing in them 
hat is properly declaratory. Thus the ſpecial Declarator of Non- 
ntry, which concludes in the actual Payment and Delivery of 
the Mails and Duties, is plainly no other than an Action of Mails 
nd Duties. Thus the ſpecial Declarator of Eſcheat, concluding 


ſpe· n the Exhibition and Delivery of the moveable Goods eſcheated, 
t ono other than an Action of Exhibition and Delivery. | 
| on 27. Actions cagnitionis cauſa are of a declaratory Nature, as be- 


7 without any perſonal Concluſion againſt the Defender; and 
rom thence it is that they are competent againſt apparent Heirs 
ithout a Charge to enter. In which the apparent Heir may 
ropone Exceptions to the Purſuer's Intereſt to the Relevancy or 


. Whiruttions of Debt, without incurring the paſſive Title of Bcka- 
liſh our; for in effect he can offer no Exception, which, if admit- 
ng: ed, would infer Behaviour, becauſe he wants a Title in his Per- 
ter- en ſufficient to make Litiſconteſtation. | 


28. The Actions of Reduction do in the firſt Place force the 


ain. Mroauction of the Deeds and Writings quarrelled, by the Certifi- 
hee ion that they are to be held as null till produced; ſo that the 


rt Step therein is, the Defender's taking a Term to produce: 
ind the Purſuer may in theſe Actions call for all Deeds and 
liches granted by himſelf, his Predeceſſors or Authors, to the 
Defender or his Predeceſſors and Authors. 

29. Againſt the taking a Term it is a relevant Defence, That 
he Deeds and Writings are in publica cuſtodia, condeſcending on. 
he Dates of the Regiſtration. But if they are in Regiſters of 
nferior Courts, an Extract muſt be produced. | 


agg zo. The Courſe of the Term being run, Certification will be 
nd -:nted contra non producta, if there is a ſpecial Reaſon of Reduc- 
h ion libelled. 

a 


31. But againſt the Certification it is a relevant Defence, that 
be Defender has produced Rights ficient to exclude the Porſu- 
r, as being preferable to thoſe whereon the Action is founded; 
Ind if he has not, he will be allowed a farther Production. 

32. The Production is cloied tuo Ways, either by holding. 
he Production as ſatisfied, or by a Certification contra nan produbts ; 
nd then the Ordinary makes great Aviſandum. 

e | 33. But 


Fs of theſe Feudal Delinquencies. Of Declarators of Truſt, 


n infinite Diverſity, according to the great Variety there is in 
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33. But a Reduction of Rights concerning Lands is now ſelaonl o improve 
raiſed without an Improbation ; the Uſe of which, for ordin: WM concerning 
is nat ſo much to have the Writings de-lared falſe, as to *. which depe 
the Production of them, in order to have an Opportunity of mak feated by t 
ing other Objections, and of finding Flaws in them if produced 42. Th 
and if they are not, to have an effectual Bar againſt them for ere force the 
by the Certification. And as to the Origin of this Uſe of it, & boſſeſſors, 
our Author's Oi ſervations on Act 9. Fa. I. value, dur 


34. As the Certification here is of great Conſequence, therefor, 
two Terms are allowed to produce; the Act of Production for 
the ſecond Term is not only called judicially among the oth 
Acts, but an Intimation therein indorſed, for the Defender's Pro 
curator to ſatisfy the Production, is alſo ſigned by the Ordinary 
Ad of Sederunt, January 1. 1709. | 
35. The Certification works its Effect only with reſpe to 
thoſe very Deeds and Evidents which are the Purſuer's Title in 
this Action, fo as to bar all Deeds not produced from ever bein 
objected to them in particular, but leaving till theſe Deeds nt 
produced to be good and valid as to all other Intents. : 

36. As the Purſuer of this Action might call for all Rights 
granted to the Defender's Authors, ſo he was formerly bound u 
cite theſe Authors, who very often being but little known to him 
occaſioned unneceſſary Delays ; but now the Defenders muſt cit 
their own Authors, AF of Sederunt, February 16. 1723. 

37. Extracts from the Books of Seſſion and Chancery will fi 
tisfy the Production in this Action, except as to Hornings, Inli- 
bitions and Seifias4; but the Extracts of inferior Courts will not, 

38. Certification will not be granted againſt the ſmaller and 
leſs conſiderable Inſtruments of Writings, which cannot be 6 
well preſerved as Executions of all Kinds, Warnings, Minutes of 
Proceſs, and the like, unleſs they are very recent. 

39. The Purſuer of this Action muſt conſign 40 L. as a fe- 
nalty in caſe he ſur-cumb ; and where the Writings produced are 
to be attached as forged, the Defender muſt ſubſcribe that he. 
bides by the Verity of them, upon Pain of Falſnood, which in 
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ſome Caſes. he is allowed to do gualificate. 46. Th 

zo. While the direct Manner of Improbation, by the Teſt ¶ cover Pay: 
monies of the Writer and inſtrumentary Witneſſes, is in the Pu-. payable fo 
ſuer's Power, by their being in Life, the indirect Manner, which (MP Infeftment 
is to be accompliſhed comparationeliterarum, and by other Inferences ¶ ted by Inf 
is not competent. . 47. Th 

41. The Uſe of the Action of Improbator is not to defeat Wi other thai 
the Teſtimonies of two concurring Witneſſes upon the Head of if and that 1 
Falſhood, but to prove the Incapacity of a particular Witne!s, o Wh receivab 
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1 


lol improve the initialia teſtimoriorium, as if one has deponed falfly 1 
nary concerning his Age, or State and Condition, or his cad ſcientiæ; tf 
for MM vhich depending but on his own fingle Teſtimony, may be de- | I! 
mak feated by the Evidence of two. | : | 
Iced 42. The Uſe of the petitory Action of Mails and Duties is, to | 


force the Payment of the Rents of Lands from the Tenants and 
poſſcſſors, according to a Proof therein to be led of their yearly 
value, during the Continuation of the Purſuer's Title and of the 
Defender's Poſſeſſion. Ard in this Action the Heritors, Tackſ- 
men or Liferenters pretending Right, and in Poſſeſſion by uplifting 
the Rents, muſt be called. | Ce ER 

43. This Action is not only competent to thoſe who are 
themſelves infeft, or who have Rights equivalent, as Terce and 
Courteſy, but to thoſe alſo who derive Right by voluntary or ju- 
dicial Aſſignation from thoſe who are infeft, and even to Per- 
ſons having Diſpoſitions to Lands, without expreſs Aſſignation to 
the Mails and Duties, becauſe they are therein virtually compre- 
hended : But, in Right of ſich Titles without Infeftment, thoſe 
Tenants and Poſſeſſors only can be convened effectually who have 
acknowledged the Purſuer's Right, or who derive their Poſſeſſion 
from him, unleſs he produce his Author's Infeftments. 

44. The proper Defences are founded either upon a preferable 
Night by 3 or upon ſeven Years Poſſeſſion in virtue of a 
valid Title, whether by Infeftment or otherways ; which being 
particularly .ſet forth, will afford a good Defence, till it is ſet a- 
ide by a Reduction. Such is the Benefit of a poſſeſſory Judgment, 
which ſeven Years Poſſeſſion in virtue of a Title gives by our 


and Law. IL 
OM 45. But the Defence upon a poſſeſſory Judgment, though 
sol good againſt Proprietors, Wadſetters and Liferenters, who are 


Vaſſals, yet is never effectual againſt Superiors, when they have 
Occaſion to purſue for Mails. and Duties; for every one's Poſ- 5 
ſeſſon on what Titles ſoever is the Superior's Poſſeſſion, and can | 
no more be pled in Oppoſition to him, than One's own Poſſeſſion 
can be made Uſe of to defeat itſelf. Li 
46. The Uſe of the Action of poinding the Ground is, to re- | 
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ſti- ¶ cover Payment of certain liquid Sums, or other liquid Preſtations 
u- payable forth of Lands and Tenements, and made detita fundi by 
ich Infeftment, ſuch as Annualrents, Feu-Duties, Annuities conſtitu- 


ted by Infeftment, Nonentry retoured Duties. | 
47. There are few Exceptions competent againſt this Action, | 
other than thoſe which are founded on preferable Infeftments, | 1 
and that turns into a Competition; for here any preferable Right | 

v rcceivable, as if there was a Reduction of the Purſuer's Title 
| „ grafted ©. 


ook 1v. 


grafted in the ſame Action; becauſe Annualrents and other debitg 
fund; are always ſuſtained without either Declarator or Reduction. 
48. As there is neither Hurt nor Benefit in this Matter, b 
having Peſſeſſion or not, the Queſtion turning ſingly on the Point 
of Kight, therefore a poſſeſſory Judgment does not afford a rde. 
vant Defence. 
49. A Tack for a Tack- Duty granted far beneath the Value of 


the Land will not here defend the Tenant againſt the Superior ; 


but it would be good againſt Annualrenters, if the Tack was pri- 
or to the Iufeftment of Annuairent. 5 
Fo. The petitory Action of Tiend or Tiend-Duty is competent 
to him who is infeft in Tiends Parſonage and Vicarage, for re. 
coveritig thereof from the Intromitters with the Fruits; to which 
there is this ordinary Exception, that the Defender or his Maſter 
is infeft cum decimis incluſis. But to make this a good Defence he 
mult inſtruct by a ſufficient Progreſs, that his Rights were original- 
ly derived from Churchmen, and that he has been ſeven Years in 
Poſſeſſion. It is a praper Defence alſo, that the Lands whoſe Tiend 
is ſought were either Temple-Lands, or belonged to the Ciſtertiar 
Order. | 
51. The Uſe af the Action of Hypothecation is obvious; but the 
proper Exceptions to it are, 1929, That the Rent was paid. Or, 
2d. That Sufficiency of Fruits were left on the Ground for that 
End ; for Sufficiency of other Goods is not relevant. 3{io. That 
the Fruits were bought bond fide in a publick Market, or purchaſ: 
ed from thoſe who did fo buy them. 410. That they were law ful. 
ly poinded in virtue of Letters of Poinding the Ground. Ft. 
That the Fruits were reſtored to the former Poſſeſſors before in- 
tenting the Cauſe, | 
52. The eſſential Difference between the petitory and poſſeſh- 
ry Actions conſiſts in this, that the firſt are founded on the Point 
ok Right, compleat either in itſelf, or at leaſt prior and preferable 
to the Detender's Right; whereas the laſt are founded either upon 
Poſleſſion, in virtue of ſome ſpecial Title in Writing, and conti. 
nued for a definite Time; or in virtue of a bare Poſſeſſion, 
without either à Title in Writing, or a certain Continuance. 
Thus the petitory Action of Mails and Duties differs from the foſ 
ſ:fory one; and thus the poſſeſſory one differs from the Actions 
of Spulie, wrongful Intromiſfian, Ejection and Intruſion, which 
require only bare Poſſeſſion for a Title. 
53. The Titles in a Removing are, 19:9. A Diſpoſition with: 
out Infcftmcnt is a good Title to remove the Granter. 2d). An 
Adjudication with a Charge. 3710. The Courteſy, and the 


Terce after it is kean'd: q@. A Tack with a Power to remove 
| ITY : Tenants. 
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Tenants. 50. Infeftments of Property or Superiority. But an 
Inteftmeut upon One's Reſignation, who has not been in Poſſeſſi- 
on of Mails and Duties and the Right of Apparency, are not good 
Titles. | 4 | 

54. The proper Defences in a Removing are, 110. That the 
Defender's Maſter, who is either infeft, has a Tack, or to whom 
he is in Uſe of paying Mails and Duties, is not called. 2d0. That 
the Maſter was not legally warned. 3tio. That the Defender poſ- 
ſeſſes pro indiviſo with other Tenements, the Profits of which are 
neither daily One's, nor diviſible. 40. Thar the Defender has the 
Privilege of a poſſeſſory Judgment. 5to. That the Action is pre- 
ſcribed. 6to. l hat in Obedience to the Warning the Tenement 
was left red and void. oe 

55. It is particular to Removings, that they may be purſued 
before the Term, to take Effect after it. 

56. Summary Removing takes Place in ſeveral Caſes, Imo. 
When the Poſſeſſion is vicious, violent or clandeſtine. 24s. When 
it is provided in the Tack, that the Tenant ſhall remove without 
a Warning; but dubitatur : Yet, even in that Caſe, if they are 
not charged to remove preciſely at the Term agreed, they poſſeſs 
afterwards in virtue of a tacite Relocation; and then the Paction 
to remove ſummarily inconteſtedly ſignifies nothing. 3119. When 
the Diſponer of Lands or other Heritage gives an Obligement to 
enter the Purchaſer into Poſſeſſion. | | 

57. By the Action of Moleſtation, the Marches and Limits of 
adjacent Tenements are ſettled; and it is competent to him 
who is moleſted in the Enjoyment of the Lands which he pol- 
ſeſſes in virtue of a Title, to the End that Letters may be iſ- 
ſued to the Judge ordinary, or Judges delegated to viſit the Ground, 
and take Cognition of the Marches in Diſpute, to put the Points 
probable by Witneſſes to the Knowledge of an Inqueſt : Upon 
their Report the Commiſſion is renewed to others for ſettling theſe 

Boundaries, ſee Act 42. Parl. 11. Ja. VI. and to ſet March-Stones 
and Land-Marks on the Confines of their reſpective Properties, 
whereby for the future they may be diſtinguiſhed. | 

58. By the Action of Ejection one is reſtored to the Poſſeſſion 
of the Lands from which he was violently diſpoſſeſſed; and by 
that of Intruſion he regains the Poſſeſſion u. ich another had un- 
juſtly, though not violently, aſſumed, while he was not in the na 
tural Poſſeſlion himſelf, but which, however, is meſtertully re- 
tained. "Theſe Actions require no other Title but bare Poſſeſſion, 
being founded on this Principle, that no Man is to be ſtript of 
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59. The proper Defences are, 199. That the Poſſeſſion was 
reſtorcd or relinquiſhed within twenty four Hours after it was af. 
ſumed, which may aſſoilie from the violent Profits, but not from 
Damages and Expences ſuſtained by the Parſuer, who, for aſcer- 
_ taining theſe, will be allowed to give his Oath in litem. 24, 
That he entered to Poſſeſſion by the Authority of a Judge compe. 
tent. Or, 3ti9. With the Conſent of the Purſuer and others who 


were in lawful Poſſeſſion. 410. That the Action is preſcribed, 


But neither in thoſe Actions, nor in a Removing, will a Defence 
be admitted to Proof till Caution is found for the violent Profits, 
60. No Obligation to give Poſſeſſion, whether expreſs or im- 
plied, or though even containing a Warrant to enter ſummarily, 
will juſtify an Ejection. 5 
51. By the Action of Spulie moveable Goods are recovered, 
which have been taken from one without either his Conſent or 
the Order of Law, requiring no other Title but bare Poſſeſſion, 
from which in Moveables the Property is preſumed. 
62. It is not only competent againſt the principal Party, but 
againſt all Aiders and Abettors of the Spulie, who are liable ad 
foliduem, without the Benefit of Relief from the other Accomplices. 


63. The proper Exceptions are, I. That the Goods were 


intromitted with fairly, and in Right at leaſt of a colourable 
Title. 249. Or were reſtored, in twenty four Hours after they 
were taken, in the ſame Condition. Or, 3ti9. Were lawfully 
inded. Ds | | - 
. By the Action of wrongful Intromiſſion thoſe Goods are 
recovered, together with their natural Profits, which, though 
once fairly and honeſtly in the Poſſeſſion of the Defender, yet are 
wrongfully detained, the tue Owner having in vain demanded 
the Reſtitution of them. | 
65. The Foundation 


f the Action of Tranſumpt is 
this, That the ſame Deeds and Writags, which can only be in the 
. Cuſtody of one, being yet the common Rrigents of ſeveral Parties, 
it is but juſt that they ſhould be poſſeſſed INeaſt of authentick 
Copies of them, which the Law therefore intitles them to demand 
by this Action; ſo that it is competent to 55 who have a di- 
rect Intereſt in the Deeds and Writings to be tranſumed, as if they 
make a Part of the Ptogreſs of their Right real or perſonal ; but a 


Collateral Intereſt therein will not be ſufficient : For ordinary 
this Action is founded on an Obligation to grant Tranſumpts. 


66. The End of the Action is, that authentick Copies and 
Tranſumpts, by being judicially cœlated with the original Deeds 
may be declared as eflectual to all Intents, as if the ſame are regs 
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tired in the Books of Council and Seflion, except to the ſatisfying 


the Production in an Improbation. = 


67. In the Caſe even where this Action is founded on an ex- | 
preſs Obligation to grant Tranſumpts, the Granters of the Deeds 


to be tranſumed, and the Grantees, and-thoſe repreſenting them, 
muſt be called at the Head-Burrough of the Shire where they re- 
ſide, otherways the Tranſumpts will have no Effect as to them, 
who are not thus made Parties to the judicial collating of them with 
the Originals. | U 

68. The Uſe of the Action of proving the Tenor is, to ſup- 
ply the Proof of, a Tenor and Contents of thoſe Deeds and 
Writings which have been loſt or deſtreyed; in which there muſt 
either be a general caſs amiſſionis condeſcended upon, or a ſpecial 


one, according to the Character of the Deed or Writing intended 


to be proved. 


69. Deeds whoſe Uſe is temporary, and which are not meant 


to remain as laſting Evidents, ſuch as perſonal Bonds and Obliga- 
tions for Sums of Money, being amiſſing, are preſumed to be 
with the Debitor, and ſatisfied; and nothing leſs can remove the 
Preſumption than the Oath of the Debitor, or a clear Proof of 
the ſpecial Way and Manner how they were loſt; whereas, in 


proving the Tenor of Diſpoſitions, or heritable Bonds whereon In- 


feftment has followed, which cannot be extinguiſhed by the 


Granter's ſimple retiring of them, it is ſuſſicient to libel a general 


Cauſe of Amiſſion. ; | 

70. When a ſpecial Cauſe of Amiſſion is proved, Adminicles 
in Writings are not indiſpenſibly neceffary to the proving the Te- 
nor; and & contra, when Adminicles in Writing are adhibited, 


there is no Neceſſity of proving a fpecial Cauſe of Amiſſion, a 


general one will ſuffice, which in all Caſes is neceſſary. 

71. The Teſtimonies of Witneſſes who have a particular Me- 
mory of the Writing and Subſcription, and of the chief Articles 
and Contents thereof, are here probative; and ſometimes the Te- 
nor, without either Witneſſes or Oath of Party, may be proved 
by Writings particularly thereto relating, and executed by the! 
ſame Parties, their Heirs or Aſſignies. 5 

72. The Tenor of Letters of Horning, and Exccutions there- 
of, which are not extant and judicially produced, cannot be prov- 
ed by Witneſſes, by Act 94. Parl. 6. Ja. VI. es 
73. The Deereet of proving the Tenor will ſatisfy the Produc- 
tlon-in an Tmprobation. : | 

74. The firſt Kind of Exhibition is either a petitory Action, 
which concludes in Delivery when one purſues in his -ov.n Right ; 
or it ts polleſiory, when he demands the Exhabition — 
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of Things which have been unwarrantably taken from his Cy. 
ſtody and Poſſeſſion. - | 
75- The ſecond Kind of Exhibition is ad probandum, the End 
of which is now more eaſily, and with better Effect, attained by 
an incident Diligence for recovering the Means of Proof neceſſary 
for carrying on a Proceſs. 


76. And the laſt is ad deliberandum ; the Uſe of which is, to 


force the Exhibition, but not the Delivery, 1 mo. Of all Bonds im- 
porting a Debt granted by the — or by thoſe whom he 
repreſented. ach. All the Writings and Title-Deeds of Lands 
wherein the Predeceſſor died laſt veſt and ſeiſed, as of Fie. 31h. 
All Diſpoſitions of Lands granted in his Favour. 410. All Deeds 
of Settlement whereby theſe Lands are provided to other Heirs. 
Sto. All Deeds originally granted by the Defunct or his Prede- 
ceſſors to Perſons to whom he either was or might have been 
Heir, by which they were not totally denuded. 

77. The proper Exceptions are, 1919. That the Heir is entered, 
and has no Occafion to deliberate. 2d9. That the Purſuer's Pre- 
deceſſors were totally denuded of the Subject, to the Succeſſion of 
which he pretends to be called; which muſt be inſtructed ſcripts. 
3tio. That the Deeds called for are in publica cuſtodia in the general 
Regiſters, the Dates of Regiſtration being condeſcended upon, and 
o found to be. 5 | | 

78. By the Action of Transference paſſive, a former depend- 
ing Action, in the Courſe of which the Defender died, is tran{- 
ferred againſt his Repreſentatives. There is no Uſe for the ac- 
tive Transference ſince Act 1 5. Seſſ. 4. Will. and Mary; for Heirs 
and Executors producing their reſpective Titles of Service and 
Confirmation may proceed in any Cauſe that was depending at 
their Predeceſſor's Inſtance. | | 5 

79. By the Action of Wakening dormant Cauſes which have 
not been inſiſted in for Year and Day are revived, inſomuch that, 
upon the Lapſe of the Day of Compearance in the Summons of 
Wakening, the principal Cauſe may be called as if it had not 
ſlept. Concluded Cauſes lying over without being adviſed do not 
ſleep. | „„ 
90. There is no Uſe of the Summons of Regiſtration, as to 
the Heirs of the Creditors in Bonds, ſince A 15. Seſſ. 4. K. 
William; and as to the Heirs of the Debitors, a Decreet of Con- 


ſtitution anſwers the ſame End. 


81. By the Action of Aſſythment the Wife or Children and 
neareſt of Kin of a Perſon ſlain, or the Perſon himſelf maimed or 
- mutilated, may recover ſrom the Offenders a pecuniary Repara- 

tion of the Injury and Pamage. . | 
| | | 92. By 
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82. By the Actions of Breach of Arreſtment and Deforcement 
of Meſſengers, the Creditors, in whoſe Favour the Law was to have 
had its Courſe in the Uſe of the legal Diligences of Arreſtment, 
Poinding or Caption, may by a ſummary Action recover from 
the Offenders Payment of the Sums due to them for which the 
Diligence was uſed, and likeways a Sum to be modified by the 
Lords pro damno & intereſſe, Att 118. Parl. 7. Ja. VI. 

93. By the Action of Contravention of Lawborrows, the Pe- 
nalty for the Breach of the Lawborrows is recovered from the 
Offender, or his Cautioner, who is liable in ſalidum, by the Party 
who ſuffers the Harm which was dreaded, with the Concourſe of 
his Majeſty's Advocate for his Intereſt, Act 77. Parl. 6. aud Act 
166. Parl. 13. Ja. VI. | 5 

34. Upon the Charge to find Caution in a Lawborrows, the 
Party charged may either take out an Act of Caution under the 
Hand of the Clerk of the Bills, importing that he has found 
Caution in obedience to the Charge, or he may raiſe a Suſpenſion 
of the Charge upon Caution: So that in either View it appears to 
be a Kind of Enactment. | = | | 


U 
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1. H OLOGRAPH Writings are the leaſt queſtionable 


of any written Proofs, as being leaſt imitable. And 
concerning them it is a Rule, that if they are not 
ſigned, they are preſumed to be reſiled from. But a holograph 
Note in a Book of Accompt, or indorſed upon ſome authentick 
Deed in Writing, 1s probative without. being ſubſcribed ; for, in 
Caſes where Subſcription cannot be ſaid to have been intended, 
the Want of it can never infer reſiling. N 
2. The Inſtruments of Notaries are not probative, except in 
thoſe particular Caſes wherein the Law requires them as a neceſ- 
ſary Solemnity, ſuch as Inſtruments of Seiſia, of Reſignation, of 
Intimations of Aſſignations, Tranſlations, Renunciations, Requi- 
ſition and Conſignation. = | 
3. In Caſes where Parties refuſe to do that which they are 
bound to do, or do declare what they are obliged to declare; the 
Inſtrament of a Notary taken thereupon, having Witneſſes in- 
ſerted and required, are probative, infomuch that the Teſtimo- 


nies of theſe Witneſſes will be received in Proof of the Facts there” 


U an 
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in contained, although they are of a Kind which otherway s our 
Law would not allow to be proved by Witneſles. 

4. Accompt-Books regula ly kept for ſome Tract of Time are 


probative againſt the Owner of them, though not written by him- 


elf; but never prove in his favour. — 

5. Miſſive Letters which do not relate to more formal Deeds 
in Writing, as Bills, Bonds, or Accompts, are by themſelves pro- 
bative; but being relative. they do not prove without the Writ- 
ings to waich they refer. . | 
6. Whatever: Writings are probative againſt a Party himſelf 
are probative alſo againſt his Repreſentatives ; and in Matters of 
perſonal Right they are probative againſt his fingular as well as 
- univerſal Succeſſors. + „* 

7. Writings which bear the Stamp of publick Authority, as 
Summonſes, Executions, cannot be objected to in the firſt Inſtance, 

8. A Proof by Writing is not fo firm as Proofs by Witneſſes 
or Oath of Party, to which no contrary Proof can be offered: 
For a Proof by Writing may be defeated by a poſterior Writing 
to the contrary, or it may be reduced by an Improbation. 

9. There are ſeveral relevant Objections to the Proofs of this 
Sort, founded on what-appears on the Face of the Writing, as if 
the whole evidently appear to be of the ſame Hand-uriting, the 
Parties Subſeription as well as Witneſſes; vr if it is vitiated in its 
ſubſtantial Parts, by Deletion, Razure or Superinduction. 

10. The Effect of an Oath of Verity, which a Party has cho- 
fen as his Mean of Proof, is this, that the Oath is deciſive, ard 

puts an End to all Queſtions, fave that of diſcerning aright what 
is truly ſworn : For Sentences founded on the Oath of Party can- 
not be reverſcd, although a contrary Proof by Writing ſhould 
afterwards be produced; becauſe there is an implied Contract be- 
tween the Parties inferring an Engagement finally to ſtand by 


the Oath: Ard it is fo extenſive a Deciſion, that it not only gives 
Action or Exception to the Party who has ſwore, but alſo to his 


Heirs and Succeſſors, whether univerſal or ſingular, with reſpect 
to thoſe Rights which by them are purchaſed. Thus the Oath 
of one of ſeveral eorrei debendi liberates not only him and his 
Heirs, but all the reſt of the Co-obligants and their Heirs ; and 
the Oath of the principal Debitor liberates the Cautioner and his 
Keirs. . | | 

11. To diſtinguiſh the Qualities in Oaths that are intrinſik 
from thoſe which are extrinſick, is Matter of ſo great Difficulty, 
that Sir Jahn Nisbet thinks the inferior Judges ought not to take 
a qualified - Oath, Duubis and Anfwers, p. 213. An intrinſck 
o | | a- 


Quality 
Act an 
ly alle 
bear al 
ficulty 


in the 
ties are 


12. 
ferent 
accomp 
ing the 
which | 
Oath, 
cipal $1 
tions v 
which 
ters are 
intrinſi 
cility, 
does m 
that he 
ſwear t 
tion wl 
it is pa 
particip 
tence : 
the Put 
faction 
an Exc 
ceptan 


and its 
Payme 
from t 
Kinlocl 

"FA 
ſolely | 
intrinſi 
but by 
its Cor 


 T 33> Mb: 155 
Quality is by him defined to be fomewhat that is inherent in the 
Act and Matter in queſtion ; that is, fomewhet that may be juſt- 
ly called pars negotii, a Part of the Oath fo eſſential as will not 
bear a Separation. But, in ſpite of the beſt Deſcription, the Dif- 
ficulty will remain how to judge with ſome Meaſiire of Certainty, 


in the great 3 of Circumſtances which occur, what Quali- 
ties are ſo inſeparable. | 


12. The beſt Way of diſcerning and diſtinguiſhing thoſe dif- 
ferent Qualities in Oaths, and which ſeems to be the moſt eaſily 
accomplithed, is by the Help of a comparative View, by conſider- 
ing theſe Qualities either as proper Defences or Exceptions, 
which muſt needs require another Proof than the Defender's own 
Oath, or as partes negotii, eſſential and inſeparable from the prin- 
cipal Subject-Matter of the Oath : For as we may conceive No- 
tions which are ſomewhat certain and definite of thoſe Matters 
which make proper Exceptions to Actions, ſo, when theſe Mat- 
ters are ſet in the oppoſite Light to ſuch as bear a Semblance of 
intrinſick Qualities, we ſhall be able to judge with the greater Fa- 
cility, of which of the two Characters the Quality in queſtion 
does moſt participate. Thus, if it is referred to the Party's Oath, 
that he promiſed Payment of a Sum of Money, and he ſhall 
ſwear that he promiſed the Sum, but ſtill under a certain Condi- 
tion which has not yet exiſted, the Quality is, plainly intrinſick, 
it is pars negotii, and with no Reaſon or Propriety can be ſaid to 
participate only of the proper Characters of an Exception or De- 
fence: But if he had deponed that the Sum was promiſed, but 
the Purſuer had accepted of certain Services performed in ſatiſ- 
faction of the promited Sum, ſuch * plaml refolves inta 
an Exception, requiring a Proof of i Sake and of the Ac- 
ceptance thereof in Payment. 5 

13. As to plain Payment, it i in echt Caſes either eſteem- 
ed as an extrinſick or mtrinſick Quality. Thus, if the Nullity 
of a Bond is to be ſupplied by the Defcnder's Oath, and at the 
ſame Time that he acknowledges the Verity of the Subſcription, 
and its being holograph, he thonld 6 ſwear that it is paid; the 
Payment is nothing but an Exceptien, which is to be ſeparated 
from the reſt of the Oath,- and to be proved altunde, July 1. 1624. 
Kiilochy contra Lord Conſervator. 

14. But if the Debt had not been conſtituted by Writ, but 
ſolely proved by Oath, Payment in that Caſe would have been 
intrinſick ; becauſe, ſince the Debt cannot be otherways conſtituted 
but by Oath, the Oath muſt be as good for its Extinction as for 
its Conſtitution, „ 5 

15. A 
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156. A Party's Oath of Calumny cannot be demanded upon 
recent Facts of his own ; becauſe ſuch an Oath would inevitabl 

- reſolve into an Oath of Verity, ſince a Man cannot but kno 

with Certainty a recent Act of his own; and to ſwear that he 
has Reaſon to alledge ſuch Facts, is to ſwear to the Verity o 
them, Aft of Sederunt, January 13. 1692. But now, ſince the 
Act of Sederunt, February 1. 1715. Oaths of Calumny are of little 
Uſe ; becauſe Parties are obliged to confeſs or deny the Alledy- 
ances laid againſt them, | 
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